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-A-  Year  I963 

Opinion  No 


AEAiroONI-IEWT 


Jefferson  Square;   right  of  Fire  Department  to  use 
central  fire  alarm  station  in  Jefferson  Square  for  head- 
quarters 63-32 

ABATEMENT 

Hazard;   concentration  of  gas  as  public  nuisance;  sub- 
ject to  -  by  Fire  Department;  power  to  compel  evacua- 
tion of  buildings  which  or  near  which  immediate  hazard 
of  explosion  exists  63-29 

AGRICULTURAL  EXTENSION  SERVICE 

1|-H  farm  project;  property  under  jurisdiction  of  Has- 
sler  Health  Home;  use  thereof  as  I4.-H  farm  project  area 
pursuant  to  lease  63-37 

AIRPORT 

Coach  service;   courtesy  service;  may  the  Public  Util- 
ities Commission  use  municipal  railway  equipment  to 
provide  service  L/63-10 

AMENDMENT 

Campaign  contributions;   requiring  listing  of  L/63-13 

City  Planning  Code;   requirement  of  notice  of  City 
Planning  hearings  re  (1)  proposal  that  special  height 
limit  districts  be  transferred  to  City  Planning  Code 
and  (2)  proposal  that  the  new  special  height  limit  dis- 
tricts be  established  under  City  Planning  Code  63-^1 

Coroner's  fees;   ordinance  re  fees  charged  for  various 
coroner  services;   incorporation  of  state  law  by  refer- 
ence L/63-9A 

Proposition  "H";   re  section  22?. 2   of  the  charter  re 

conflict  of  interest  L/63-20 

APPOINTMENT 

Local  agency  formation  commission;   -  of  members  L/63-27 

Promotive,  non-promotive;   salary  increment  to  which  an 

employee  is  entitled  on  changing  positions  as  governed 

by  §VII  of  salary  ordinance;  Wong  and  Diamant  63-35 

a:^propriations 

Special  election;   proceedings  for;  vacancy  in  5th 

Congressional  District  L/63-28 
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-A-  Year  I963 

Opinion  No 

ASSEMBLY  EILLS 

No  120  &  2if30;   re  noncertif icated  employees  of  child 

care  centers  63-l|0 

No  1662;   formation  of  cities  and  special  districts; 

creation  of  local  agency  formation  commission  in  city 

and  county  of  San  Francisco  l/63-27 

No  3022;   ordinance  regulating  self-service  parking  lots    L/63-lij. 

ASSESSMENTS 

Greek  consulate;  tax  exemption;  real  property  owned 
by  Kingdom  of  Greece  and  used  as  consulate  general's 
office  63-28 

ASSETS 

Puhrman  and  Waden  bequests;   liability  of  Library  Gora- 

missioners  for  proper  management  of  investments  63-i|-3 

ASSIGNj^IENT 

Teiaporary;   Fire  Department;  under  Sli^-l  as  relating 

to  certain  personnel  of  the  Fire  Department  L/63-12 

Temporary;   San  Francisco  Unified  School  District; 

certain  personnel  under  Sll+l  L/63-II 

ASSISTANT  INSPECTOR 

Edward  Penaat;   reinstatement  of  mem.ber  of  Police  De- 
partment to  position  or  civil  service  classification 
upon  release  from  active  military  service  63-36 

ATTORNEY  GENERAL 

Opinion  no  63-III;   contractor's  license  tax  legality 

thereof;  effect  of  -  opinion  63-li5 

AUTHORITY 

Art  Commission;   no  authority  to  approve  design  of 

freeway  ramps  L/63-22 
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ART  COI-IMISSION  Year  1963 

opinion  llo 

RAMPS 

Approval;  no  authority  to  approve  design  or  -  L/63-22 
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-B-  Year  1963 

Opinion  No 

BAY  AREA  RiiFID  TRANSIT  DISTRICT 

■  Coats;  rootor  vehicle  license  fees;  use  of  fees  to 
finance  monorail  system  from  San  Francisco  to  air- 
port and  to  defray  San  f'rancisco's  share  of  -  costs  L/63-21 

BEQUEST 

Fuhrraan  and  VJaden;   liability  of  Library  Goramissionera 

for  proper  management  of  investments  63-1^.3 

City  surplus;   sale  of  city  surplus  equipment;  neces- 
sity of  advertising  for  bids  L/63-9B 

Withdrawal;   Iwater  Department;  contract  no  II38;  de- 
bris burning;  Turner  Dam  L/63-26 

BILLS 

Procedures;   San  Francisco  General  Hospital  l/63-15 

BUILDINGS 

Eocplosion;   power  of  Fire  Department  to  compel  evacua- 
tion of  -  in  which  or  near  which  immediate  hazard  of 
explosion  exists  63-29 
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BOARD  OP   STTPERVISOFS  Year   1963 

Opinion  No 

ART  COMIIISSION 

Ramps;   no  authority  to  approve  design  of  freeway 

ramps  L/63 -22 

ASSIGNMENTS 

Outside  classification;  San  Francisco  Unified  School 
District;  temporary  -  of  certain  employee  under  '^li|l; 
Fred  Sala  L/63-II 

Temporary;   Fire  Department;  under  '114.1  as  relating 

to  certain  personnel  of  the  Fire  Department  L/63-1? 

CEI^ETERTES 

San  Francisco;   prohibition  of  -  in  the  city  and 

county  of  San  Francisco  (Grace  Cathedral)  L/63-23 

CONTRIBUTIONS 

Campaigns;   charter  amendment  requiring  listing  of  -       L/63-13 

EXAMINATIONS 

Eligibles;  list  of  eligibles  established  by  promo- 
tional -  must  be  exhausted  before  eligible  from  en- 
trance list  may  be  certified  63-31 

FEES 

Motor  license;   use  of  local  motor  license  -  to  finance 
monorail  system  from  San  Francisco  to  airport  and  to 
defray  San  i-rancisco's  share  of  Bay  Area  Rapid  Transit 
District's  costs  63-21 

LOCAL  AGENCY  FORriATION  COmiSSION 

Government  codes  §^'54-775  to  ^i\.791;      whether  -  has 
been  created  in  c  ity  and  county  of  San  Francisco  pur- 
suant to  provisions  of  Act  l/63-27 

NON-RESIDENTS 

Voting;   Board  of  Supervisors  has  no  autaority  to  pre- 
scribe voting  residence  for  -  city  employees  63-39 

PARKING  LOTS 

Regulations;   ord5 nance  regulating  self-service  -  ; 

towaways  L/63-li| 

PROPOSITION  "H" 

Charter  section  222.2;  re  conflict  of  interest  L/63-20 
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BOARD  OF   SJPERVISORS  Year  1963 

Opinion  No 


Embarcadero  freewayj   redevelopment  project  area  E-1 
(Golden  Gateway);  rights,  privileges  and  duties  of 
federal  government,  state  of  California,  Redevelop- 
ment iigency  and  city  and  county  of  San  Francisco  with 
respect  to  design,  location  and  construction  of  ramps       63-l|-2 
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-C-  Year  I963 

Opinion  No 

CEMETERIES 

Prohibition;   city  and  county  of  San  Francisco; 

(Grace  Cathedral)  l/63-23 

CERTIFICATION 

Eligiblea;   list  of  eligibles  established  by  examin- 
ation roust  be  exhausted  before  eligible  from  entrance 
may  be  certified  63-31 


CHANGES 


Wong  and  Diaraant;  salary  increment  to  which  an  em- 
ployee is  entitled  on  changing  positions  as  govern- 
ed by  Section  VII   of   salary   ordinance  63-35 

CHARGES 

Tow  away;      ordinance  regulating   self-service   park- 
ing lots  L/63-lIi. 

CHILD  CARE  CENTERS 

Employee  status;   non-certified  personnel  blanket- 
ed into  civil  service  by  enactment  of  I963  legisla- 
tion 63-I4-O 

CLAIM 

Payment;   §"10.23  &  10. 21].,  San  Francisco  Administrative 
Code;  procedure  where  payment  of  a  -  of  the  Police  De- 
partment is  paid  in  full  L/63-18 

CLASSIFTCATION 

Conflict;   San  Francisco  Unified  School  District; 
temporary  assignment  of  certain  employee  under  ^>li4.1; 
Fred  Sala;  J78  stockman  performing  duties  of  type- 
writer repairman  L/63-11 

Edward  Penaat;   reinstatement  of  member  of  Police 
Department  to  position  or  civil  service  classifica- 
tion upon  release  fromactive  military  service  63-36 

CLAY-VJASKINGTON  RA1IP 

Embarcadero  freeway;   redevelopment  area  project 
E-1  (Golden  Gateway);  right,  duties,  privileges  and 
obligations  of  federal  government,  state  of  Califor- 
nia, Redevelopment  Agency  and  city  and  county  of  San 
Francisco  wl  th  respect  to  design,  location  and  con- 
striiction  of  -  63-14.2 

COACH  SERVICE 

Airport;   courtesy  service  using  municipal  railway 

equipment  L/63-10 


.     XI 


-C-  Year  I963 

Opinion  No 

COLLIER-UI'TRUH  LOCAL  TRANSPORTATION  DEVELOPMENT  ACT 

Motor  vehicle  fee;   senate  bill  344;  use  of  local 

vehicle  fees  to  finance  monorail  systera  from  San 

Francisco  to  airport  and  to  defray  San  Francisco's 

share  of  Bay  Area  Rapid  Transit  District  costs  L/63-21 

CONFLICT  OF  INTEREST 

Section  222.2  of  the  charter;   proposition  H  re  - 

of  professionally  licensed  members  of  boards  and 

commissions  L/63-20 

CONSERVATOR 

De  Young  Memorial  Museum;   exemption  of  classifica- 
tion from  civil  service  provisions  of  the  charter 
because  of  similarity  to  curator  classification  63-30 

CONSULATE 

Exemption;      real  property  owned  by  Greece   and  used 

as   consulate   general's   office  63-28 

CONTRACT 

Debris  burning;   Turner  Dam;  Water  Department  - 

no  1138  63-26 

CONTPJ^CTORS 

License  tax;   legality  thereof;  effect  of  Attorney 

General's  opinion  no  63/III  63-1^-5 


CONTRIRTTTIONS 


Campaign;   charter  amendment  requiring  listing  of 


CORONER 


L/63-13 


Pees;   ordinance  re  fees  charged  for  various  ser- 
vices; incorporation  of  state  law  by  reference  L/63-9A 
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CHARTER  SECTIONS 


Year  I963 
Opinion  No 


SECTION   7 

Re   residence   and  voting  63-39 

SECTION  19 

Re  records  of  meetings  L/63-25 

SECTION  35 '^ 

Re  assistant  inspector  63-36 

SECTION  38 

Re  establishment  of  Bureau  of  Fire  Prevention  and 

Public  Safety  63-29 

see  also  63-i^. 

SECTION  lj.6 

Re  powers  of  Art  Commission  l/63-22 

SECTION  51 

Re  museum  conservator  63-30 

SECTION  82 

Re  disposition  of  bequests  (Puhrman  and  Waden)  63-1^.3 

SECTION  88 

Re  advertising  for  bids  L/63-9E 

SECTIONS  91  &  93 

Re  sale  or  lease  of  property  63-37 

SECTION  117.1 

Re   hearings   ofthe   City   Planning   Commission  63-1+1 

SECTION  Ik} 

Re  classification  of  positions  63-30 

Re  teraporary  assignment  relating  to  personnel  in  Fire 

Department  L/63-12 

Re  temporary  assignment;   San  Francisco  Unified  School 
I       District  L/63-II 

SECTION  lii.2 
-       Re  positions  included  in  classified  civil  service  of 
P       the  city  and  county  L/63-IO 

SECTION  li45 

Re  responsibilities  of  Civil  Service  Commission  63-3I 
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CHARTER  SECTIONS  Year  I963 

Opinion  No 

SECTION    llt.6 

Action  entitled  Allen  v   McKinley    (I8   C2d   697)  63-31 

SECTION  151 -ij.- 3 

Re  holidays  during  vacation  63-38 

SECTION  153 

Re  indefinite  leave  of  absence;  Milton  Piro  L/63-16 

Re  reinstatement  of  Edv/ard  Penaat  63-36 

SECTION  222.2 

Re  conflict  of  interest  among  licensed  members  of 

boards  and  commissions  L/63-20 
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CHIEF  ADMINISTRATIVE  OFFICER  Year  I963 

Opinion  No 

FEES 

Coroner;   ordinance  re  -  charged  for  various  ser- 
vices; incorporation  of  state  law  by  reference  L/63-9A 


CHIEF  OF  POLICE  Year  1963 

Opinion  No 


CLAIM 


5  510o23  and  10.2I|.,  tan  Francisco  Administrative  Code; 
procedure  where  payment  of  a  -  of  the  Police  Depart- 
ment is  paid  in  full  L/63-I8 

" SAIMDW I CH  PEDDLERS" 

'^132(b)  of  municipal  code  re;   whetiier  included  under 

section  licensing  "rolling  grocery  stores"  63-3i4- 
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CITY  PLANNING  COMMISSION  Year  1963 


HEARINGS 


Heignt  limitations;   requirement  of  notice  of  Planning 
Commission  -  re  (1)  proposal  that  special  height  limit 
districts  be  transferred  to  City  Planning  Code  and 
(2)  proposal  that  the  new  special  heignt  limit  dis- 
tricts be  e  stablished  under  City  Planning  Code  63-1^.1 
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CIVIL  SERVICE   COMMISSION  Year   I963 

Opinion  No 

CHILD  CARE  CENTERS 

Personnel;   non-certificated  personnel  blanketed  into 

civil  service  by  enactments  of  I963  state  legislation       63-i^.O 

EXMIMATIONS 

Eligibles;   promotional;  list  of  eligibles  established 

by  promotional  -  must  be  exhausted  before  eligible 

from  entrance  list  may  be  certified  63-31 

HOLIDAYS 

^^1.1^., 3;      interpretation  thereof  re  -  occurring 

during  an  employee's  vacation  63-38 

TNCREIffiNTS 

"Permanent  position";   salary  -  to  which  an  employee 

is  entitled  on  changing  positions  as  governed  by  5VII 

of  salary  ordinance;  V/ong  and  Dlamant  63-35 
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-D-  Year  1963 

Opinion  No 

DEBRIS 

Turner  Daraj   burning  of  -  ;  VJater  Department  con- 
tract no  1138  L/63-26 

DFLAY 

Clay-Washington  ramps;   redevelopment  project  area 
E-1  (Golden  Gateway);   rights,  privileges,  duties  and 
obligations  of  federal  government,  state  of  Califor- 
nia, Redevelopment  Agency  and  city  and  county  of  San 
Francisco  with  respect  to  design,  location  and  construc- 
tion of  ranps;  possible  abrogation  of  contractual  ob- 
ligations by  redevelopment  agency  and  governmental  ag- 
encies by  reason  of  -  in  construction  63-l|2 

DESIGN 

Freeway;   Art  Commission;  no  authority  to  approve  - 

of  freeway  ramps  L/63-22 

DE  YOUNG  I-iEMORIAL  I4ITSETTVI 

Conservator;  exemption  of  museum  conservator  clas- 
sification from  civil  service  provisions  of  charter 
because  of  similarity  to  curator  classification  63-30 

DIAMNT,  STEPHEN 

Salary  increment;   employee  entitled  on  changing  posi- 
tion as  governed  by  §VII  of  salary  ordinance  63-35 

DISPOSITION 

City  surplus;   sale  of  city  surplus  equipment;  neces- 
sity of  advertising  for  bids  L/63-9B 


DISTRICT  ATTORNEY 


Year  1963 
Opinion  No 


INVESTIGATOR 

Police  inspector;   indefinite  leave  of  absence  to  ac- 
cept position  of  -  in  District  Attorney's  office; 
right  to  return  to  rank  of  inspector  upon  termination 
of  leave 


l/63-16 


-E-  Year  I963 

Opinion  No 

EASEMENTS 

Abandonment;   Forest  Hill  water  mains  L/63-17 

ELECTIONS 

Campaign  contributions;   charter  amendment  requiring      l/63-13 

Special;   proceedings  for  special  -  ;  vacancy  in 

5th  congressional  district  l/63-28 

EI-IBARCADERO  FREEWAY 

Clay-Washington  ramps;   (Golden  Gateway);  rights, 
privileges,  duties  and  obligations  of  tae  federal 
government,  state  of  California,  Redevelopment  Ag- 
ency and  city  and  county  of  San  Francisco  with  res- 
pect to  design,  location  and  construction  of  ramps  63-14-2 

EI-IERGENCY 

Towaways;   ordinance  regulating  self-service  parking 

lots  L/63-li+ 

EMPLOYEES 

Child  care  centers;   non-certificated  personnel  blan- 
keted into  civil  service  by  enactment  of  I963  state 
legislation  63-14-0 

EO.UIPMENT 

Municipal  railway;   use  of  equipment  at  airport; 

courtesy  coach  service  L/63-IO 

City  surplus;   sale  of  -  ;  necessity  of  advertising 

for  bids  L/63-9B 

ERROR 

Bid;   debris  burning  at  Turner  Dam;  contract  no  II38      L/63-26 

EXAMINATION 

Promotional;   list  of  eligible s  established  by  pro- 
motional -  must  be  exhausted  before  eligible  from 
entrance  list  may  be  certified  63-31 

EXEMPTIONS 

Consulate;   real  property  owned  hy   Greece  and  used 

as  consulate  general's  office  63-28 

»      Museum  conservator;   -  of  c onservator  from  civil 
service  provisions  of  charter  because  of  similarity 
to  curator  classification  63-30 
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-E-  Year  1963 

Opinion  No 


EXPLOSION 


Hazard;   power  of  Fire  Department  to  compel  evacua- 
tion of  buildings  whicn  or  near  which  immediate  haz- 
ard of  -  exists  63-29 
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■P-  Year  I963 

Opinion  No 


PEES 


Contractor;   license  tax;  legality  thereof;  effect 

of  Attorney  General's  opinion  no  63/III  63-45 

Coroner's;   ordinance  re  fees  charged  for  various 

services;  incorporation  of  state  law  by  reference         L/63-9A 

Motor  vehicle;  use  of  local  license  -  to  finance 
monorail  system  from  San  Francisco  to  airport  and 
to  defray  San  Francisco's  share  of  Bay  Area  Rapid 
Transit  costs  L/63-21 

"Sandwich  pedc31er";   whether  included  under  the  pro- 
visions of  ^jl32(b)  of  the  San  Francisco  municipal 
code  licensing  "rolling  grocery  stores"  63-3i|- 

FIFTH  CONGRESSIONAL  DISTRICT 

Vacancy;   proceedings  for  special  election  L/63-28 

FINANCIAL  AEILITY 

San  Francisco  General  Hospital;   billing  procedure         l/63-15 

FOREST  HILL 

Mains;   installation  of  in  unaccepted  streets  l/63-17 

k-E   CLUB 

Rassler  Health  Home  property;   use  of  thereof  as  - 

project  area  pursuant  to  lease  63-37 

FREEVJAYS 

Art  Coniraission;   no  authority  to  approve  design  of  -       l/63-22 

Redevelopment  project;   (Golden  Gateway),  rights, 
duties,  privileges  and  obligations  of  federal  govern- 
ment, state  of  California  and  the  city  a nd  county  of 
San  Francisco  with  respect  to  design,  location  and 
construction  of  ramps  63-42 

ALFRED  FUHRIiAN 

Bequest;   liability  of  Library  Commissioners  for 
I      proper  management  of  investments  63-l(-3 
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FIRE  DEPARTMIi:NT  Year  I963 

Opinion  No 


EXPLOSION 


Evacuation;   power  of  Fire  Department  to  compel  evacua- 
tion of  buildings  which  or  near  which  immediate  hazard 
of  -  exists  63-29 

JEFFERSON  SQ'JARE 

Station;   right  of  Fire  Deaprtment  to  use  central  fire 

alarm  station  in  -  for  headquarters  63-32 

TEMPORARY  ASSTGNI-'iENT 

Section  li^-l;   relating  to  certain  personnel  of  Fire 

Department  l/63-12 
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-G-  Year  1963 

Opinion  No 

GAS 

Nuisance;   power  of  ii'lre  Department  to  compel  evacua- 
tion of  buildings  which  or  near  which  immediate 
hazard  of  explosion  exists  63-29 

GOLDEN  GATFV'AY 

Clay-Washington  ramps;   possible  abrogation  of  con- 

trac  tual  obligations  by  redeveloper  and  governmental 

agencies  by  reason  of  delay  in  construction  63-ii.2 

GRACE  CATHEDRAL 

Cemetery;   prohibition  of  cemeteries  in  the  city  and 

county  of  £an  Francisco  L/63-23 

GREECE 

Consulate;   tax  exemption;  real  property  owned  by 

Kingdom  of  Greece  and  used  as  consulate  63-28 
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-H-  Year  I963 

Opinion  No 

HANDICAPPED 

Transportation;  permits  to  operate  vehicles  for 
transportation  of  handicapped  persons;  jurisdic- 
tion of  operation  62-kh 

HASSLER  HEALTH  H0>1E 

Lease;   property  under  jurisdiction  of  -;  use  there- 
of as  [(.-H  farm  project  area  pursuant  to  lease  63-37 

HAZARD 

Explosion;   power  of  Fire  Department  to  compel  evacua- 
tion of  buildings  in  which  or  near  which  immediate 
-  of  explosion  exists  63-29 

HEADQUARTERS 


Fire  Department;   right  of  to  use  central  fire  alarm 

station  in  Jefferson  Square  for  -  63-32 

HEADS 

Temporary  assignments;   charter  §li|l  as  relating  to 

certain  personnel  of  the  Fire  Department  L/63-12 

HEARINGS 

City  Planning  Commission;   requirement  of  notice  of 
-  re  (1)  proposal  that  special  height  limit  district 
be  transferred  to  City  Planning  Code  and  (2)  proposal 
that  the  new  special  height  limit  districts  be  es- 
tablished under  City  Planning  Code  63-^1 

HOLIDAYS 

Vacation;   charter  §l5l.U«3;   interpretation  there- 
of re  -  occurring  during  an  employee's  vacation  63-38 

HOSPITAL  CARE 

Eilling  procedures;   San  Francisco  General  Hospital      L/63-15 
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-I-  Year  I963 

Opinion  No 


INCREMENT 


Wong  and  Diamant;   salary  -  to  which  an  employee  is 

entitled  on  changing  positions  as  governed  by  Svil 

of  salary  ordinance  63-35 

INSPECTION 

"Sandwich  peddlers";   whether  included  under  the  pro- 
visions of  '132(b)  of  the  San  Francisco  municipal  code 
licensing  "rolling  grocery  stores"  ^3-3k 

INSPECTOR 

Milton  Piro;   -  on  indefinite  leave  of  absence  to  ac- 
cept position  of  investigator  in  District  Attorney's 
Office;  right  to  return  to  rank  of  -  upon  terraination 
of  leave  L/63-I6 

INSTALLATION 

Forest  Hill;   water  mains  -  L/63-17 

INSURANCE 

Agricultural  Extension  Service;   property  under  juris- 
diction of  Hassler  Health  Home;  use  thereof  as  I|.-H 
farm  project  area  pursuant  to  lease  63-37 

INTEREST 


Personal  or  pecuniary;   §222.2  re  members  of  boards 

or  corariissions  representing  private  interests  before 

boards  or  commissions  of  the  city  and  county  L/63-20 
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-J-  Year  1963 

Opinion  No 

J78  STOCKMAN 

Temporary  assignment;   San  Francisco  Unified  School 

District;  temporary  assignment  of  certain  employee 

under  ?1]+1  L/63-II 

JEFFERSON  SQTTARE 

Fire  Department;   right  of  department  to  use  cen- 
tral fire  alarm  station  in  -  for  headquarters  63-32 
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-L-  Year  1963 

Opinion  No 

LA'TTERVJASSER,  RUSS 

Fids ;  Water  Department  contract  no  II38;  debris 

burning  L/63-26 


LEAVE 


Termination;   police  inspector  on  an  indefinite  - 

of  absence  to  accept  position  of  investigator  in  the 

District  Attorney's  Office;  right  to  return  to  rank 

of  inspector  upon  termination  of  -  L/63-I6 

LIABILITY 

Bequests;   Puhrman  and  taaden  bequests;  -  for  proper 

management  of  investments  by  library  commissioners  63-I4.3 

Bids;  Water  Department  contract  no  II38  l/63-26 

City  re  I4.-II  members;   property  under  jurisdiction 
of  Hassler  Health  Home;  use  thereof  as  l\.-ll   farm  pro- 
ject area  pursuant  to  lease  63-37 

Erabarcadero  freeway  ramps;   redevelopment  project 

area  E-1  (Golden  Gateway);  rights,  privileges,  duties 

and  obligations  of  the  federal  government,  state  of 

California,  Redevelopment  Agency  and  city  and  county 

of  San  Francisco  with  respect  to  design,  location 

and  construction  of  ramps  63-l|2 

U-turn;   -  of  c  ity  for  installation  of  U-turn  OK 

sign  at  signalized  intersection  L/63-2ij. 

LICENSE 

""Sandwich  peddlers";   whether  included  under  the  pro- 
visions of  f^l32(b)  of  the  San  Francisco  municipal  code 
licensing  "rolling  grocery  stores"  63-3i4- 


LTEN 


Greek   consulate;      tax  exemption;    real  property   owned 

by  Kingdom  of  Greece   and  used  as   a   consulate   office  63-28 


LIMITATIONS 


Heights;   requirement  of  notice  of  Planning  Commission 
hearings  re  (1)  proposal  that  special  height  limit 
districts  be  transferred  to  City  Planning  Code  and 
(2)  proposal  that  the  new  special  height  limit  dis- 
tricts be  established  under  City  Planning  Code  63-41 
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-L-  Year  I963 

Opinion  No 

LISTS 

Eligibles;   list  of  eligibles  established  by  examin- 
ation must  be  exhausted  before  eligible  may  be  cer- 
tified from  entrance  -  63-31 

LOCAL  AGEHCT  FOPMATION  COJIMISSIO^T 

'^'J 5^4-775  to  5^4-791,  Government  Code;   whether  -  has 

been  created  in  city  and  county  of  San  Francisco 

pursuant  to  provisions  of  -  Act  L/63-27 
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LIBRAEY   COMMISSION  Year   I963 

Opinion  No 


BEQUESTS 


Investments;      liability  of   library    coniraissioners 

for  proper  management    of    investments;    Puhrraan   and 

Waden  -  63-i^.3 


PTOLIC  re: CORDS 


Testimony;   taped  transcript  of  testimony  before 

library  commission  at  regular  meeting  L/63-25 
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-M-  Year  19 63 

Opinion  No 


MNAGEMENr 


Bequests;      Fuhrnian  and  VJaden;    liability   of   library 

commissioners   for  proper  -   of   investments  63-U3 


MEMBERSHIP 


Local   agency   formation  coraraission;      creation  of   In 

city   and   county  of   San  t'rancisco;    government    code 

§§54775  to  51+791   re  l/ 63-27 


MILITARY  SERVICE 


Edward  Penaat;   reinstatement  of  member  of  Police 
Department  to  position  or  civil  service  classifica- 
tion upon  release  from  active  -  63-36 

MISDEMEANOR 

Park  without  pay;   ordinance  regulating  self-service 

parking  lots  l/63-114. 

MONORAIL 

Costs;   motor  vehicle  license  fees;  use  of  to  fin- 
ance -  system  from  San  Francisco  to  airport  and  to 
defray  San  Francisco's  share  of  Bay  Area  Rapid  Tran- 
sit District  costs  L/63-21 

"MOST  FAVORED  NATION" 

Greek  consulate;   tax  exemption;  real  property 

owned  by  Greece  and  used  as  a  consulate  general's 

office  63-28 

MUSETJM 

Conservator;   exetiiption  of  classification  from  civ- 
il service  provisions  of  the  charter  because  of 
similarity  of  curator  classification  63-30 
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M.H.de  YOUNG  MEMORIAL  MUSEUM  Year  I963 

Opinion  No 


CONSERVATOR 


Exemption;   exemption  of  -  classification  from 
civil  service  provisions  of  charter  because  of 
similarity  of  classification  to  curator  classi- 
fication 63-30 
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MANAGER  OF  UTILITIES  Year  I963 

Opinion  No 

SAN   FRANCISCO   lOTERIJATIONAL   AIRPORT 

Coach   servicbj      use   of  municipal   railway  equipment 

^°^  '      "  L/63-10 


MAYOR  Year  1963 

Opinion  No 


ELECTION 


Special;   proceedings  for  special  -  ;  vacancy  In 

5th  congressional  district  L/63-28 
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-N-  Year  I963 

Opinion  No 

NEWELL-MTIRDOCH  GRANT 

Forest  Hill;   installation  of  water  mains  L/63-I7 

NON-RESIDEHT 

Voting;   Board  of  Supervisors;  no  authority  to  pre- 
scribe voting  residence  for  -  city  employees  63-39 

NOTICE 

Hearings;   requirement  tnat  -  of  Planning  Coromission 
hearings  re  (1)  proposal  that  special  height  limit 
districts  be  transferred  to  City  Planning  Code  and 
(2)  proposal  that  the  new  special  height  limit  dis- 
tricts be  established  under  City  Planning  Code  63-ij.l 


NOTICES 


Taxes;   exemption;  real  property  owned  by  Kingdom 

of  Greece  and  used  as  a  consulate  general's  office  63-28 


NUISANCES 


Pipelines;   Forest  Hill  water  mains  L/63-I7 

Public;   explosive  concentration  of  gas  as  -  ;  po- 
wer of  Fire  Department  to  compel  evacuation  of  build- 
ings which  or  near  which  immediate  hazard  of  explo- 
sion exists  ^  63-29 
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-0-  Year  I963 

Opinion  No 


OBLIGATIONS 

Embarcadero  freeway;   federal,  state  and  Redevelop- 
ment Agency  re  ramps;  possible  abrogation  of  contrac- 
tual -  by  redeveloper  and  governmental  agencies  by 
reason  of  delay  in  construction  63-U2 

OPERATOR 

Airport;      courtesy   coach   service  L/d3-10 

ORDINAL' CE 

Coroner's   fees;      fees   charged  for  various   coroner's 

services;    incorporation   of   state   law  by  reference  L/63-9A 

Height   limits;      requirement    of  notice   of   Planning 

Commission  hearings  63-14-1 

Residence;      Eoard   of   bupervisors;    no   authority   to 
prescribe   voting  residence   lor  nonresident   city   em- 
ployees 63-39 

Towaway;      -   regulating   self-service   parking   lots  L/63-li|. 
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-P-  Year  1963 

Opinion  No 

PARKING  LOTS 

Self-service;   ordinance  regulating  L/63-IU 

FAYMENT 

Claims;   5?10.23  and  10.2i|.,  San  Francisco  Administra- 
tive code;  procedure  where  -  of  claim  of  Police  De- 
partment is  paid  in  full  L/63-I8 

PEDDLER 

""Sandwich  peddler";   whether  included  under  the  pro- 
visions of  5132(b)  of  the  municipal  code  licensing 
"rolling  grocery  stores"  63-3ij- 

PENAAT,  EDWARD 

Reinstatement;   member  of  Police  Department  to  posi- 
tion or  civil  service  classification  upon  release 
from  active  military  service  63-36 

PENALTY 

Definition;   contractors'  license  tax;  legality  there- 
of; effect  of  Attorney  General's  opinion  no  63/III  63-14.5 

"PERMANENT  POSITION" 

Definition;   salary  increment  to  which  an  employee  is 

entitled  on  changing  positions  as  governed  by  ^Vll 

of  salary  ordinance;  employees  Wong  and  Diamant  63-35 


PERMITS 


Transportation;   permits  to  operate  vehicles  fcr 

transportation  of  handicapped  persons;  jurisdiction 

of  operation  63-i4.I1. 


PERSOITOEL 


I 


Child  care  centers;   non-certificated  personnel  blan- 
keted into  civil  service  by  enactments  of  I963  state 
legislation  63-ii.O 


PIPELINES 

Forest  Hill;   water  mains;  installation  of  L/63-I7 

PTRO,  MILTON 

Police  inspector;  on  indefinite  leave  of  absence  to 

accept  position  of  investigator;  District  Attorney's 

office;  right  to  return  to  rank  of  inspector  upon 

termination  of  leave  L/63-I6 
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-P-  Year  1963 

Opinion  No 

POWER 

Expressed  or  implied;   -  of  Fire  Department  to  compel 
evacuation  of  buildings  in  which  or  near  which  imme- 
diate hazard  of  explosion  exists  63-29 

PROCEDIJEES 

Billing;   San  Francisco  General  Hospital  L/63-15 

PROHIBITION 

Cemeteries;   city  and  county  of  San  Francisco  (Grace 

Cathedral)  L/63-23 

PROPERTY 

Greek  conamlate;   tax  exemption;  real  property  owned 

by  Kingdom  of  Greece  63-28 

PROPOSITION  "H" 

Section  222.2  of  the  cnarter;   re  conditions  under 
which  professionally  licensed  members  of  boards  and 
commission  may  represent  private  interests;  conflict 

I     of  interest  l/ 63-20 

PUTE'.LIC  LIAEi;>ITY  aCT 

"U-turn  OK;   liability  of  city  for  installation  of 
sign  at  signalized  intersection  L/63-2i4. 

PUBLIC  USE 

Hassler  Health  Home  property;   cannot  be  sold  or  leas- 
ed witnout  special  statutory  authority  63-37 

PUELIC  TOITIMG 

Definition;   reproduction  of  tax  assessment  roll  for 

private  purposes  L/63-19 

Definition;   taped  transcript  of  testimony  before 

Library  Commission  at  regular  meeting  L/63-25 
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POLICE  COMMISSIOH  Year  I963 

Opinion  No 

SERVICAR  OP  NORTHERN  CALIFORNIA,  INC 

Handicapped;   permits  to  operate  vehicles  for  trans- 
portation of  handicapped  persons;  jurisdiction  of  oper- 
ation 63-I|.[|. 
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POLICE  DEPARTMENT  Year  1963 

Opinion  No 


PENAATj^  EDVJARD 


Reinstatement;      member  of  Police   Department   to  posi- 
tion  or   civil   service    classification  upon   release   from 
active   military   service  63-3S 
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PTJBLIC   HEALTH  DEPARTMENT  Year   I963 

Opinion  No 

AGRICULTTT^'AL  EXTEITvSION  SERVICE 

Hassler  Health  Home;  property  under  jurisdiction  of 
Hassler  Health  Home;  use  thereof  as  I4.-E  farm  project 
area  pursuant  to  lease  63-37 

SAN  FRANCISCO  GENERAL  HOSPITAL 

Billing  procedures  L/63-I5 


;I-c 


PTTBLIC  UTILITIES   COMMISSION  Year  I963 

Opinion  No 


iTREET  LIGHTING 


Transfer;   action  necessary  to  effect  transfer  of  all 

responsibility  for  -  from  Commission  to  Department 

of  Public  Vjorks  63-33 
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PUBLIC  WORKS  DEPARTMENT  Year  I963 

Opinion  No 


STREET  LIGHTING 


Transfer;   action  necessary  to  effect  transfer  of 
all  responsibility  for  -  from  Public  Utilities  Com- 
mission to  Department  of  Public  VJorks  63-33 


"U-TURN  OK" 


Liability;   installation  of  sign  at  signalized  in- 
tersection L/63-2if. 
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PTTRCHASER  OF  SUPPLIES  Year  I963 

Opinion  No 

SALE 

City  surplus;   sale  of;  necessity  of  advertising  for 

bids  L/63-9E 
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-R-  Year  I963 

Opinion  No 

RAMPS 

Art  Commission;   no  authority  to  approve  design  of 

freeway  -  L/63-22 

Clay-V/ashlngton;  possible  abrogation  of  contractual 
obligations  by  redeveloper  and  governmental  agencies 
by  reason  of  delay  in  construction  63-i|2 

RAPID  TRANSIT  DtSTRICT 

Costs;   motor  vehicle  license  fees;  use  of  fees  to 
V     finance  monorail  system  from  ban  Francisco  to  airport 

and  to  defray  San  Francisco's  share  of  -  costs  L/63-21 

RATES 

Tow  car;   ordinance  regulating  self-service  parking 

lots;  -  regulated  by  city  L/63-11<. 

RECISSION 

Eld;   Water  Department  contract  no  II38;  debris  burn- 
ing at  Turner  Dam  L/63-26 

RECLASSIFICATION 

Conservator;   exemption  of  museum  conservator  classi- 
fication from  civil  service  provisions  of  charter 
because  of  similarity  to  curator  classification  63-3O 


RECORDS 


Public;   taped  transcript  of  testimony  before  Library 

Coramission  at  regular  meeting  L/63-25 


REGTJLATION 


License;   contractor's  license  tax;  legality  thereof; 

effect  of  Attorney  General's  opinion  no  63/III  63-14-5 


REINSTATr?4ENT 


Edward  Penaat;   member  of  Police  Department  to  position 

or  civil  service  classification  upon  release  from 

active  military  service  63-36 


IREPRESEIITATIVE 

5th  congressional  district;   proceedings  for  special 

election;  vacancy  in  district  l/63-28 

REPRODUCTTON 

Tax  roll;   -  for  private  purposes  l/63-19 

RESIDENCE 


Voting;   Board  of  Supervisors;  no  authority  to  pre- 
scribe voting  -  for  non-resident  city  employees  63-39 
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-R-  Year  I963 

Opinion  No 

RESPONSTFILITY 

Street  lighting;   action  necessary  to  effect  transfer 

of  all  -  for  street  lighting  from  Public  Utilities 

Coiniiiission  to  Departnent  of  Public  V/orks  63-33 

"ROLLING  GROCERY  STORE^" 

Definition;   5^132 (b)  of  the  San  Francisco  municipal 

code  licensing  -  ;  vjhether  "sandwich  peddlers"  are 

included  under  tne  provisions  63-31). 
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REDEVELOPMENT  AC-EN CZ 


Year  I963 
Opinion  No 
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SERVICES. 

Coroners;   ordinance  re  fees  charged  for  various  -  ; 

incorporation  of  state  law  by  reference  L/63-9A 

SIGN 

"U-turn  OK";  liability  of  city  for  installation  of 
-  at  signalized  intersection  L/63-2ij. 

SPONSOR 

Definition  L/63-15 


TATEI'iENT 


Campaign;   charter  amendment  requiring  listing  of 

campaign  contributions  L/63-13 


STATION 


Central  fire  alarm;   right  of  Fire  Department  to  use 
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STREET  LIGHTING 


Responsibility;   action  necessary  to  effect  transfer 

of  all  responsibility  for  -  from  Public  Utilities 

Commission  to  Department  of  Public  Works  63-33 
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■"naccepted;      installation  of  water  mains    in  Forest 

Hill  L/63-17 


tc    rii 


-  -r  -  r   r.  --^f       7  f   ^jt     '  n  .-> 


aau   G."t 


18..  oelld 


.tseio'-i 


-T-  Year  I963 

Opinion  No 

TAXES 

Consulate;   real  property  owned  by  Kingdom  of  Greece 

and  used  as  consulate  general's  office  63-28 

Contractors';   license  -  ;  legality  thereof;  effect 

of  Attorney  (general's  opinion  no  63/III  63-14.^ 
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Reproduction;   for  private  purposes  L/63-I9 
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Fire  Department;   -  under  charter  '"lii-l  as  relating 
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TRUSTEES 

Library;   liability  of  Library  Commission  for  proper 
management  of  investments;  Fuhrman  and  Waden  be- 
quests 63-i|.3 

TURNER  DAM 

Bids;  Water  Department  contract  no  II38;  debris 
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UNITED  STATES  CODE 

Title  17;   re  copyright  infringement  L/63-I 
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Pees;   motor  vehicle  license  fees;  use  of  to  finance 
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VACANCY 
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election  l/63-28 

Promotional  exaraination;   list  of  eligibles  establish- 
ed by  promotional  examination  must  be  exhausted  be- 
fore eligible  from  entrance  list  may  be  certified  63-31 


VACATION 

^     Holidays;   charter  §l5l.4'3;  interpretation  thereof 

■     re  holidays  occurring  during  an  employee's  -  63-38 

VOTE 
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Non-resident;  Hoard  of  Supervisors;  no  authority  to 
prescribe  voting  residence  for  non-resident  city  em- 
ployee 63-3^ 


-1  -i-f  .  i-r  , 


i  O      •Ji.  w  I 


saiioxi.; 


-W-  Year  1963 

Opinion  No 

WADEN,    AYim   E. 

Bequest;      liability   of  Library    Commissioners   for 

proper  management   of   investments  63-1+3 
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OPINION  NO.  63-28 
July  9,  1963 


SUBJECT:   TAX  EXEI4PTI0N:  REAL  PROPERTY  OWNED  BY  KINGDOM  OF 
GREECE  AND  USED  AS  CONSULATE  GENERAL'S  OFFICE 

Dear  Sir: 

Your  request   for   an  opinion   is   as   follows: 

REQUEST 

"On  October  18,  I960,  the  building  located  at 
2441-43  Gough  Street,  San  Francisco  (Block  568, 
Lot  2)  was  purchased  by  the  Kingdom  of  Greece  for  use 
as  a  Consulate  General  s  Office. 

"On  the  March,  1960  lien  date  and  also  on  the 
March,  1961,  March,  1962  and  presvimably  the  March, 
1963  lien  dates.  Assessor  Runsell  L.  Wolden  has 
placed  an  assessment  against  the  property. 

"Upon  receiving  the  Real  Estate  Roll,  the  Tax 
Collector  has  sent  periodic  notices  by  mail  and  by 
publication  specifying  taxes  due. 

"The  Consulate  General  has  disclaimed  tax 
liability  on  the  grounds  that  the  property  belongs 
to  a  foreign  government;   and,  to  date,  the  taxes 
for  3  fiscal  years  remain  unpaid, 

"lyiay  I  request  your  opinion  as  to  whether  the 
assessments  are  valid,  in  which  case  the  taxes  are 
a  lien,  or  whether  the  assessments  are  invalid,  in 
which  case  cancellation  could  be  ordered  by  the  Board 
of  Supervisors." 

OPINION 

In  my  opinion  this  property  (Block  558,  Lot  2)  is  not  tax 
exempt  by  reason  of  the  fact  that  it  is  ov/ned  by  the  Kingdom  of 
Greece  and  used  as  the  office  of  its  Consulate  General.   Therefore, 
the  assessments  are  valid  and  the  unpaid  taxes  constitute  a  lien. 
This  has  heretofore  been  the  conclusion  of  this  office   (Op.  Nos. 
1496-B,  Dec.  6,  1960;   1496-B-l,  Feb.  27,  1961).   There  has  been 
no  change  in  the  applicable  law  and  I  agree  with  the  conclusion. 

Article  II  of  the  1903  consular  convention  betv^een  Greece 
and  the  United  Jtates  (33  Stat.  2122)  provides  that  consuls -general, 
consuls,  vice-consuls  and  consular  agents  of  the  two  countries  shall 
enjoy  reciprocally,  in  the  states  of  the  other,  "all  the  privileges, 
exemptions  and  immunities  that  are  enjoyed  by  officers  of  the  same 
rank  and  quality  of  the  most  favored  nation.  '   (Ibid.,  p.  2123.) 
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Article  III  states  that  consuls  not  engaged  in  any 
profession,  trade  or  business  shall  be  exempt  from  all  taxes 

unless  such  taxes  become  due  on  account  of  the  possession  of 
real  estate."   (Ibid.,  p.  2124.) 

Article  XII,  paragraph  1,  of  the  1952  consular  convention 
between  the  United  States  and  the  United  Kingdom  (3  U.S.T.  3425), 
read  in  connection  with  article  VII,  paragraph  1,  thereof,  provides 
that  no  taxes  shall  be  collected  from  the  sending  state,  or  any 
person  acting  on  its  behalf,  in  respect  of  land,  buildings  or 
appurtenances  of  the  sending  state  used  exclusively  for  a  consular 
office,  or  a  residence  for  a  consular  officer  or  employee.   (3  U.S.T. 
pp.  3431,  3435-3435.) 

The  question  presented  is  whether  the  express  tax 
exemption  of  real  property  of  the  United  Kingdom  used  as  a  consular 
office  or  residence  inures  to  the  benefit  of  Greece  by  reason  of 
the  fact  that  the  convention  with  Greece  provides  that  several 
grades  of  consular  officers  shall  enjoy  "all  the  privileges, 
exemptions  and  immunities  that  are  enjoyed  by  officers  of  the  same 
ranlc  and  quality  of  the  most  favored  nation. 

The  above  exemption  in  favor  of  property  of  the  United 
Kingdom  is  not  an  exemption  enjoyed  by  a  consular  officer,  or  one 
which  is  concerned  with  the  "rank  and  quality"  of  such  an  officer. 
It  is  an  in  rem  exemption,  not  a  personal  one  of  the  type  ordinar- 
ily afforded  consular  representatives  and  contemplated  by  articles 
II  and  III  of  the  convention  with  Greece. 

In  Estate  of  Clausen,  202  Gal.  267,  the  question  was 
whether  a  provision  of  the  treaty  with  Germany  allowing  consuls, 
on  behalf  of  their  nonresident  countrymen,  to  receipt  for  their 
distributive  shares  derived  from  estates  in  probate,  inured  to 
the  benefit  of  the  consul  of  Denmark  by  reason  of  a  provision  in 
the  treaty  with  Denmark  that  consuls  shall  enjoy  "all  the  rights, 
privileges  and  immunities"  of  consuls  of  the  most  favored  nation. 
The  court  answered  that  question  in  the  negative.   It  stated 
(p.  271): 

"The  right  asserted  by  appellant  [consul  of 
Denmark]  is  not  a  mere  right,  privilege,  or  immu- 
nity ordinarily  accorded  to  consular  or  other 
representatives  of  a  foreign  power  which  may  be 
said  to  naturally  come  within  the  purvievj  of  the 
comity  of   nations.    It  is  obviously  something 
more . 

The  court  concluded  that  such  a  right  could  not  be  accorded  the 
Danish  consul  "in  the  absence  of  language  plainly  expressing  or 
necessarily  implying  such  intent."   (P.  271.)   Finding  no  such 
language,  it  held  that  the  right  did  not  exist. 
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While  exemption  of  property  ovmed  by  the  sending  country 
and  used  exclusively  as  a  consular  office  or  residence  is  the  sub- 
ject matter  of  the  convention  with  the  United  Kingdom,  such  an 
exemption  is  not  the  subject  matter  of  the  convention  with  Greece 
and  is  therefore  not  created  by  the  most  favored  nation  clause 
therein.   The  effect  of  a  most  favored  nation  clause  is  limited 
to  matters  which  are  the  subject  matter  of  the  treaty  in  which  it 
is  contained.    (Lukich  v.  Dept.  of  Labor  and  Industries,  176  Wash. 
221,  29  P.  2d  388,  390.)  " 

You  are  therefore  advised  that  in  my  opinion  no  tax 
exemption  exists  in  favor  of  the  property  owned  by  Greece  and 
used  as  the  office  of  its  Consulate  General. 

Respectfully  submitted. 


THOI'IAG  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Basil  Healey,  Tex   Collector 
107  City  Hall 
San  Francisco,  California  94102 


GEB/TJB 


OPINION  NO.  63-29 
July  15,  1963 


SUBJECT:   POWER  OF  FIRE  DEPARTMENT  TO  COMPEL  EVACUATION  OF  BUILDINGS 
WHICH  OR  NEAR  WHICH  IMMEDIATE  HAZARD  OF  EXPLOSION  EXISTS 


Dear  Sir: 


Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"This  department  is  faced,  on  occasions  with  haz- 
ardous conditions  of  gas  or  gas  vapor  accumulation 
within  or  near  structures  of  human  occupancy  that 
create  an  explosion  and/or  severe  fire  danger  where 
the  safety  of  people  against  life  loss  or  serious 
injury  in  case  of  vintoward  accident  dictates  that 
immediate  evacuation  should  be  ordered.   There  is  no 
Fire  Code  provision,  or  any  other  lawful  authority 
that  I  am  aware  of,  that  would  ecpower  this  depart- 
ment, or  any  of  its  officers  or  employees,  to  order 
occupant  evacuation  under  such  dire  circvimstances  or 
conditions . 

"Sections  804  through  804  G  of  the  Building  Code 
do  empower  the  Director  of  Public  Works  to  affect 
evacuation  through  order  of  vacation  to  a  degree  of 
doubtful  application  under  the  circumstances  cited. 
For  the  present,  we  are  operating  by  understanding 
with  the  Director  of  Public  Works,  as  an  interim 
measure,  to  order  necessary  evacuation  during  non- 
office  hours  where,  upon  notice  to  his  office,  formal 
notice  and  vacation  orders  would  follow  upon  our 
request.   Vacation  order  removal  would  also  be  pre- 
pared at  our  request  upon  restoration  of  safe  condi- 
tions. 

"The  Director  of  Public  Works  feels,  and  we  must 
agree,  that  authorization  to  order  vacation  of  pre -j- 
ises   should  emanate  in  this  department.   It  is  his 
recommendation  that  it  be  contained  in  the  Fire  Code. 

"In  view  of  the  foregoing  I  would  appreciate 
your  advice  and  opinion  on  the  following  points : 

(1)  Are  sections  804  through  804  G  of  the 
Building  Code  sufficiently  expedient  to 
meet  the  speed  often  required  under  the 
conditions  noted? 

(2)  Were  such  sections  designed  to  embrace 
such  conditions  or  do  they  apply  pri- 
marily to  non-emergency  conditions? 
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(3)  Are  there  any  local  laws,  state,  or  other 
general  statutes  which  give  us  emergency 
evacuation  powers  and  would  protect  us? 

(4)  If  you  feel  that  Fire  Code  or  other  code 
amendment  is  necessary  to  specifically 
cover  the  situation  would  you  prepare  a 
draft  for  my  presentation  to  the  Fire 
Commission  for  approval  and  recommended 
enactment  into  law." 

OPINION 

In  answer  to  your  first  and  second  questions,  the  provi- 
sions of  the  Building  Code  do  not  permit  adequate  response  to  an 
emergency  resulting  from  accumulation  of  gas  or  gas  vapors  in 
explosive  concentrations  in  or  near  occupied  structures  and  were 
not  designed  to  cover  emergency  conditions  as  outlined  in  your 
letter. 

Charter  Section  38  establishes  the  Bureau  of  Fire  Preven- 
tion and  Public  Safety  under  the  jurisdiction  of  the  Fire  Conmission 
and  imposes  on  the  Bureau  the  duty  of  inspection  of  structures  and 
premises  to  determine  whether  compliance  is  being  had  with  respect 
to  laws  relating  to  fire  prevention  and  protection,  fire- spread 
control  and  the  protection  of  persons  and  property  from  fire.   The 
section  further  provides  that  "Any  structure  or  premises  wherein 
there  exists  any  violation  of  statutes  and  ordinances  referred  to 
in  the  section,  or  which  is  maintained  or  used  in  such  manner  as  to 
endanger  persons  or  property  by  hazard  of  fire,  explosion  or  panic 
and  any  structure  or  premises  hereafter  constructed,  altered  or 
repaired  in  violation  of  said  statute  and  ordinance  is  hereby 
declared  to  be  a  public  nuisance,  and  it  shall  be  the  duty  of  the 
bureau  to  prosecute  abatement  proceedings." 

Article  8  of  the  Building  Code  defines  public  nuisances. 
It  establishes  a  procedure  for  their  abatement  by  the  Director  of 
Public  Works.  Although  generally  the  procedure  to  be  followed  would 
involve  a  hearing  after  notice  to  the  owner  or  his  agent,  provision 
is  made  for  an  exception  in  the  case  of  extreme  and  immediate  danger. 
However,  even  in  the  latter  situation  certain  delays  are  inherent 
as  a  result  of  the  necessity  for  preparation  and  filing  of  a  written 
complaint,  service  and  posting  of  the  complaint  and  the  preparation 
of  a  written  order  by  the  Director  of  Public  Works. 

In  answer  to  your  third  question,  you  are  advised  as 
follows:  F'ire  Code  Section  39  imposes  on  the  members  of  the  Bureau 
of  Fire  Prevention  and  Public  Safety  the  duty  to  take  such  action  as 
may  be  necessary  to  enforce  lews  and  ordinances  relating  to  the 
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subject  of  proper,  safe  and  adequate  means  of  egress  from  buildings, 
structures  and  premises,  and  all  laws  and  ordinances  regarding  fire 
prevention,  fire  protection  and  fire- spread  control  and  the  main- 
tenance at  all  times  of  proper  precautions  for  the  protection  of 
lives  and  property  from  fire. 

Fire  Code  Section  40  defines  public  nuisances  and  authorizes 
and  directs  the  Bureau  of  Fire  Pr&veption  and  Public  Safety  to  cause 
the  abatement  of  said  nuisances.  So  defined  as  a  public  nuisance  is 
"Any  condition  found  to  exist  in  or  about  any  building,  structure 
or  premises  that  endanger  life  or  property  from  fire,  explosion  or 
panic . " 

Research  has  failed  to  disclose  the  existence  of  any 
applicable  statute  or  ordinance  conferring  the  express  power  on  the 
fire  department  of  compelling  the  immediate  evacuation  of  structures 
whose  proximity  to  an  accumulation  of  S3q)losive  gas  or  gas  vapors 
renders  their  continued  occupancy  hazardous  to  persons  or  property. 
However,  as  early  as  1853  the  Supreme  Court  of  California  in  the 
case  of  Surocco  vs.    Geary.  3  Cal.  69,  upheld  the  destruction  of  a 
house  and  its  contents  to  stop  the  progress  of  a  conflagration  to 
other  adjacent  buildings.   The  basis  for  the  court's  decision  was 
that  "a  house  on  fire,  or  those  in  its  immediate  vicinity,  which 
serve  to  communicate  the  flames,  becomes  a  nuisance,  which  it  is 
lawful  to  abate  and  the  private  rights  of  the  individual  yield  to 
the  considerations  of  general  convenience,  and  the  interests  of 
society."  In  the  situation  x>?hich  you  set  forth,  destruction  of  the 
building  is  not  sought,  but  rather,  suspension  of  the  right  of  the 
owner  or  other  occupant  to  the  occupancy  temporarily  and  during  a 
period  of  extreme  emergency. 

It  is  my  opinion  that  the  accumulation  of  gas  or  gas  vapors 
in  explosive  concentrations  in  or  near  occupied  structures  so  as  to 
threaten  death  or  serious  injury  by  explosion  or  fire  to  persons  or 
property  nearby  is  a  public  nuisance  and  may  be  abated  by  the  Fire 
Department,  acting  through  the  Bureau  of  Fire  Prevention  and  Public 
Safety,  pursuant  to  Charter  section  38  and  the  authority  conferred 
by  Fire  Code  Sections  39  and  40  without  the  necessity  for  proceedings 
pursuant  to  Article  8  of  the  Building  Code.   Further,  applying  the 
principal  involved  in  the  Surocco  case,  which  has  been  upheld  and 
applied  in  numerous  other  cases,  notably  among  them  the  case  of 
Bowditch  vs.  City  of  Boston.  101  U.S.  16,  25  L.  Ed.  980,  to  the 
factual  problem  presented  by  you,  the  necessities  of  the  situation 
warrant  the  conclusion  that  in  the  course  of  abating  a  nuisance  of 
the  type  described,  the  Bureau  of  Fire  Prevention  and  Public  Safety 
has  the  power  to  compel  the  evacuation  of  structures  in  which  or  in 
close  proximity  to  which  such  a  nuisance  exists. 
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Since  the  procedure  to  be  followed  has  not  been  expressly 
stated  by  applicable  ordinance  or  statute,  a  question  arises  with 
respect  to  the  way  in  which  the  power  may  be  exercised  when  there 
is  a  refusal  on  the  part  of  a  person  to  vacate  property  in  the  face 
of  an  extreme  emergency.  It  is  the  general  rule  that  where  power 
is  given  to  perform  an  act,  the  authority  to  employ  all  necessary 
means  to  accomplish  the  end  is  always  one  of  the  implications  of  the 
law,  except  in  instances  where  the  implied  power  is  expressly  or 
impliedly  prohibited.   (Bateman  vs.  Colgan.  Ill  Cal.  580.)  Therefore, 
in  exercising  the  power  to  compel  a  person  or  persons  to  evacuate 
premises  under  the  circimstances  described  by  you,  such  force  as 
reasonably  appears  necessary  to  overcome  resistance  to  the  exercise 
of  that  power  may  be  employed.   The  power,  of  course,  should  be 
exercised  only  by  duly  authorized  personnel  and  subject  to  suitable 
instruction,  control  and  direction.  Further  the  power  of  arrest 
and  the  services  of  the  Police  Department  should  be  utilized  where 
available.   In  this  connection.  Section  82  of  the  Fire  Code  provides 
that  any  person  who  shall  wilfully  hinder  or  obstruct  the  Chief  of 
the  Division  of  Fire  Prevention  and  Investigation,  or  his  duly 
authorized  representative,  in  the  lawful  discharge  of  his  duties, 
shall  be  deemed  guilty  of  a  misdemeanor.  There  is  no  similar  pro- 
vision relating  to  hindering  or  obstructing  the  Bureau  of  Fire 
Prevention  and  Public  Safety  in  the  present  Fire  Code.   In  answer  to 
your  request  for  suggested  legislation,  you  are  advised  that  Section 
1.05  of  the  proposed  new  Fire  Code  presently  under  consideration  by 
the  Board  of  Supervisors  contains  language  evidently  drafted  with 
respect  to  emergencies  of  the  character  described  in  your  opinion 
request.   The  proposed  section  could  be  changed  to  read  as  follows: 

"Sec.  1.05.   Emergency  Powers  of  the  Chief  of 
Department .  Whenever  the  Chief  of  Department  or  his 
duly  authorized  representative  determines  that  an 
emergency  exists  upon,  within  or  in  close  proximity 
to  any  building,  structure  or  premises,  or  part 
thereof,  which  imperils  life  or  the  safety  of  persons 
from  fire  or  explosion,  he  is  hereby  empowered  to 
order  the  vacating  or  closing  of  such  building,  struc- 
ture or  premises,  or  part  thereof,  without  a  written 
notice  or  hearing,  until  the  condition  requiring  such 
action  has  been  abated." 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

To:  William  F.  Murray 

Chief  of  Department 

San  Francisco  Fire  Department 

1  City  Hall 

San  Francisco,  California  94102 
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SUBJECT:   EXEMPTION  OF  MUSEUM  CONSERVATOR  CLASSIFICATION  FROM  CIVIL 
SERVICE  PROVISIONS  OF  CHARTER  BECAUSE  OF  SIMILARITY  TO 
CURATOR  CLASSIFICATION 

Dear  Sir: 

This  refers  to  the  request  for  an  opinion  whether  the 
position  of  Museum  Conservator  may  be  exempted  from  the  Civil 
Service  requirements  of  the  San  Francisco  Charter. 

OPINION 

Provisions  governing  the  administration  and  control  of 
the  M.  H.  de  Young  Memorial  Museum  are  contained  in  Section  51  of 
the  San  Francisco  Charter.   This  section  provides  for  the  manage- 
ment and  operation  of  the  >&jseum  by  a  Board  of  Trustees  and,  with 
regard  to  the  appointment  Museum  staff,  states: 

"It  [the  Board  of  Trustees]  shall  appoint  a  director, 
curators  and  a  secretary  who  shall  hold  office  at  its 
pleasure.   It  shall  appoint  such  other  assistants 
and  employees  as  may  be  necessary,  who  shall  be  sub- 
ject to  the  civil  service  and  salary  standardization 
provisions  of  this  charter;  ..." 

The  quoted  language  became  part  of  the  Charter  by  reason  of  an 
amendment  adopted  on  January  11,  1943.   Prior  to  that  date  Section  51 
provided  that  the  Board  of  Trustees  should  elect  "a  director,  a  cura- 
tor, and  a  secretary,  and  such  other  assistants  and  employees  as  may 
be  necessary,  who  shall  hold  office  at  its  [the  Board's]  pleasure." 

It  is  clear  from  the  language  quoted  that,  as  a  result  of 
the  1943  Charter  amendment,  only  the  Museum  director,  its  curators 
and  its  secretary  are  exempt  from  the  civil  service  provisions  of 
the  Charter.   It  follows  that  conservators  must  continue  to  be  sub- 
ject to  the  civil  service  provisions  of  the  Charter  unless  the  Civil 
Service  Commission  determines  that,  in  addition  to  the  requirements 
of  comparable  training  and  experience,  a  conservator  actually  per- 
forms the  duties  of  a  curator  as  that  term  is  used  in  Section  51  and 
that,  therefore,  the  Commission  would  be  justified  in  reclassifying 
the  position  of  conservator  to  that  of  curator. 

The  term  "curator"  as  used  in  the  context  set  forth  in 
Section  51  of  the  Charter  has  never  been  judicially  defined  as  far 
as  my  research  reveals.   However,  as  an  aid  in  ascertaining  its 
meaning,  the  following  sources  are  pertinent:  Webster's  New  Inter- 
national Dictionary  (Second  Edition,  Unabridged)  defines  "curator" 
as  follows:   "A  person  having  the  care  and  superintendence  of 
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anything;  an  overseer,  manager,  or  steward  •  •  •  •  A  keeper  or 
cSstodilA.  esp.  the  chief  one,  of  a  museum,  library,  etc.    The 
dictionary  definition  of  a  curator  is  borne  out  by  what  appears 
ti  be  Si  prevailing  practice  in  museum  organizations  in  the  Unxted 
S?ates    in  1927,  Lurence  Vail  Coleman,  the  Executive  Secretary 
of  tS'American  Association  of  Museums,  published  a  text  on  museum 
oreanizatlon  entitled  Manual  for  Small  Museums  (G.  P.  Putnam' s 
sols)    in  discussing-the  ditterence  between  a  museum  director 
anSl  curator, v.  Coleman  states,  at  page  28:  "Those  who  assume 
charge  of  collections  become  curators."  Again,  at  page  30,  the 
author  states: 

"A  curator  is  a  department  head.   Each  curator  has 
charge  of  collections  in  his  field  and,  in  a  strong 
organization,  besides  developing  and  caring  for  the 
study  collection,  he  plans  exhibits  --  in  conference 
with  the  director  and  sometimes  with  other  curacors  — 
and  supervises  or  carries  out  the  preparation  of 
exhibits  along  lines  that  are  approved.  He  also 
collaborates  with  the  director  in  rendering  educa- 
tional service  and  performing  other  museum  functions 

n 

.... 

in  A  History  of  the  Metropolitan  Museum  of  Art  (Columbia  University 
Sess  mS,  the  author/Winitred  E.  Howe,  points  out,  at  page  56, 
Sa?  the  positioS  of  curkor  was  first  introduced  into  the  Metro- 
politan Museum  of  Art  in  1886  when,  as  part  of  a  reorganization  of 
that  institution  upon  the  model  of  the  British  Museum,  the  collec- 
tions were  divided  into  departments  each  under  %^""^f  ."^s  of  a 
to  the  director.   The  author  describes,  at  page  57,  the  duties  ot  a 
curator  as  follows: 

"The  Museum  curators,  who  are  appointed  by  the  Trustees, 
report  to  the  Director  in  all  matters  concerning  their 
departments.   The  duties  assigned  to  each  curator  are, 
briefly,  to  care  for  the  collections  entrusted  to  him 
that  they  may  be  preserved  without  injury,  loss,  or 
deterioration,  to  exhibit  and  label  them  to  the  best 
advantage  for  the  casual  visitor  or  the  student,  from 
time  to  time  to  arrange  special  exhibitions  of  them 
or  of  loans  of  related  material,  to  explain  and  inter- 
pret them  in  the  Museum  publications,  and  to  increase 
the  collections  by  recommending  to  the  Trustees  the 
acceptance  of  such  gifts  or  bequests  and  the  authoriza- 
tion of  such  purchases  as  will  add  to  their  excellence. 

Another  guide  in  ascertaining  the  meaning  of  the  word 
"curator"  as  used  in  Charter  Section  51  is  the  contemporaneous 
administrative  construction  of  the  term  as  contained  in  the  class 
specifications  promulgated  by  the  Civil  Service  Commission  following 
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the  amendment  of  Section  51.   (See  Matthews  v.  Civil  Service 
commission,  158  Cal.  App.  2d  169,  174-5;  45  Cal.  Jur.  2d  674, 
Statutes  §176.)   In  1943  the  Civil  Service  Commission  for  the 
first  time  defined  the  qualifications  and  duties  of  Museum  per- 
sonnel, and  in  doing  so  it  created  three  classes  of  curator. 
In  all  three  classifications  it  was  specified  that  the  person 
holding  the  position  should  "act  as  a  curator"  in  a  major  or 
specialized  field  of  art  and  that  the  duties  of  the  position 
should  include  classification  of  works  of  art,  the  arrangement 
of  exhibitions  and  the  giving  of  lectures  and  gallery  tours. 

It  will  be  noted  the  present  civil  service  class 
specification  for  curator  (3546  Curator)  is  consistent  with  the 
earlier  construction  of  the  term.   Under  the  heading  "Charac- 
teristics of  the  Class,"  the  responsibilities  and  duties  of  the 
position  are  generally  outlined  as  follows: 

"Under  general  administrative  direction,  plans 
and  directs  the  activities  of  a  special  department 
of  the  museum;  plans,  assigns  and  supervises  the 
activities  of  subordinate  personnel  engaged  in 
assisting  with  such  work;  and  performs  related 
duties  as  required. 

"Requires  responsibility  for:  developing, 
coordinating  and  carrying  out  policies  and  procedures 
relative  to  the  operations  of  special  phases  of  museum 
activities;  making  regular  personal  contacts  with  out- 
side organizations,  professional  personnel  and  the 
general  public  in  connection  with  assigned  museum 
activities  and  operations;  preparing  and  maintaining 
operational  records  and  reports  relating  to  the 
assigned  activities." 

Among  the  examples  of  duties  a  curator  is  called  upon  to  perform 
are  the  following:   "Plans  and  supervises  the  installation  of  the 
museum's  collections;  .  .  .  Conducts  research  in  connection  with 
identifying  and  publicizing  objects  in  the  collections;  .  .  .  Plans 
and  organizes  loan  exhibitions;  .  .  .  plans,  supervises  and  conducts 
programs  of  instruction  in  art  and  art  appreciation  for  children 
and  adults;  .  .  .  lectures  and  conducts  gallery  tours;  .  .  .  Plans 
and  prepares  circulating  exhibitions  for  loan  to  other  institutions; 
.  .  .  Organizes  and  supervises  the  work  of  voluntary  assistants; 
..."   Accordingly,  it  can  be  inferred  from  the  authorities  and 
administrative  construction  excerpted,  that  the  term  "curator"  has 
been  and  now  is  commonly  and  consistently  used  to  refer  to  a  depart- 
ment head  of  a  museum  who  is  in  charge  of  a  collection. 

The  term  "conservator"  is  defined  in  Webster's  New  Inter- 
national Dictionary  as  "One  who  preserves  from  injury  or  violation; 
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a  protector;  a  preserver;  ..."  Although  I  have  been  unable  to 
locate  any  adequate  discussion  of  the  duties  of  a  conservator  in 
general  museum  texts,  the  Civil  Service  Commission  class  speci- 
fications of  1943  again  are  relevant.   It  appears  that  there  was 
no  position  of  conservator  in  1943  and  that  the  duties  now  performed 
by  the  conservator  were  then  assigned  to  a  position  entitled 
"Restorer."   The  restorer's  duties  included  the  care,  preservation 
and  repair  of  works  of  art,  the  drafting  of  floor  plans  for 
exhibitions,  the  supervision  of  book  binding,  frame  making,  gilding 
and  other  processes,  and,  in  addition,  the  duty  to  "act  as  curator 
of  the  Marine  Department."   It  should  be  noted  that  the  1943  class 
specifications  for  "Curator"  and  for  "Restorer"  each  required  the 
person  holding  the  position  to  "act  as  [a]  curator."   It  would 
seem  from  the  context  that  the  term  "curator"  as  used  in  each  of 
these  specifications  meant  "the  person  in  charge"  or  "the  head  of 
the  department,"  a  meaning  consistent  with  the  definition  of 
"curator"  in  the  sources  discussed  above. 

The  present  class  specifications  promulgated  by  the  Civil 
Service  Commission  for  the  classification  of  conservator  (3528 
Conservator) ,  show  there  is  a  considerable  difference  between 
the  duties  of  a  curator  and  those  of  a  conservator.  The  duties 
of  a  conservator  are  set  forth  as  follows: 

"Under  general  direction,  performs  highly  skilled 
work  in  connection  with  the  inspection,  repairing 
and  conservation  of  various  works  of  art;  examines 
and  researches  oil  paintings;  supervises  the 
making,  repairing  and  refinishing  of  picture  frames; 
and  performs  related  duties  as  required. 

"Requires  responsibility  for:  explaining  and  carrying 
out  existing  methods  and  procedures  relative  to  the 
conservation  and  repair  of  paintings  and  other  works 
of  art;  making  routine  contacts  with  museum  officials 
relative  to  art  conservation  activities.  Nature  of 
work  requires  normal  attention  with  intermittent 
periods  of  concentration  and  considerable  manual 
dexterity  in  connection  with  conservation  of  paint- 
ings and  other  works  of  art." 

If  the  class  specification  for  conservator  accurately  describes  the 
present  duties  of  that  position,  it  is  my  opinion  that  it  would  be 
improper  and  an  evasion  of  the  civil  service  provisions  of  the 
Charter  to  reclassify  the  position  of  conservator  to  that  of  curator, 
It  would  follow  that  a  Charter  amendment  would  be  required  to  exempt 
the  position  of  conservator  from  the  civil  service  requirements  of 
the  Charter. 


OPINION  NO.  63-30 
July  17,  1963 
Page  5 

However,  it  is  recognized  that  the  exclusive  power  to 
classify  and,  from  time  to  time,  reclassify  positions  in  departments 
and  offices  of  the  city  and  county  is  given  to  the  Civil  Service 
Commission  by  the  provisions  of  Section  141  of  the  San  Francisco 
Charter.   That  section  provides  that  such  classification  and 
reclassification  shall  be  made  "in  accordance  with  duties  and 
responsibilities  of  the  employment,  and  training  and  experience 
required.  .  .  ."    It  is  well  settled  that  classification  of  a 
position  within  a  civil  service  system  depends,  not  upon  the  title 
of  the  position,  but  upon  thd  duties  to  be  performed.    (See  3 
McQuillan,  Municipal  Corporations.  (3rd  ed. ,  Rev.  1963),  Classifi- 
cation, §12.77,  p.  331.) 

Inasmuch  as  the  duties  and  responsibilities  of  the  position 
of  conservator  may  have  changed  since  the  establishment  of  the  class 
specification  now  in  effect,  the  final  determination  of  the  question 
presented  must  be  made  by  the  Civil  Service  Commission  on  the  basis 
of  the  facts  as  they  presently  exist  and  within  the  legal  limitations 
herein  outlined. 

You  are  advised  accordingly. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   E.B.  McKinney,  Rear  Adm.  USN  (Ret.) 

Executive  Secretary,  Board  of  Trustees 
M.  H.  de  Young  Memorial  Museum 
Golden  Gate  Park 
San  Francisco,  California  94118 
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SUBJECT:  PROMOTIONAL  EXAMINATION;  LIST  OF 

ELIGIBLES  ESTABLISHED  BY  PROMOTIONAL 
EXAMINATION  MUST  BE  EXHAUSTED  BEFORE 
ELIGIBLE  FROM  ENTRANCE  LIST  MAY  BE 
CERTIFIED 

Gentlemen: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"At  the  present  time  there  Is  pending  before  the 
Judiciary  Committee  a  request  of  Supervisor  Blake, 
that  consideration  be  given  to  the  present  policy  of 
giving  preference  to  Civil  Service  employees  over 
Non-Civil  Service  employees  in  appointments  to  va- 
cancies filled  from  lists  established  as  a  result  of 
holding  a  promotional  examination  and  also  an  open 
examination. 

"This  office  has  been  informed  that  the  author- 
ity for  the  Civil  Service  Commission  to  proceed  in 
this  manner  is  a  result  of  the  court's  interpreta- 
tion of  Charter  Section  146  in  the  action  entitled 
Allen  V.  McKinley  (18C  2d  697). 

"I  have  been  directed  by  Supervisor  Tinney  to 
inquire  of  you  whether  or  not,  in  your  opinion,  this 
decision  is  still  binding  upon  the  Civil  Service 
Commission." 

OPINION 

Under  the  provisions  of  Section  145.1  of  the  Charter, 
the  Civil  Service  Commission  is  charged  with  the  responsibility 
of  maintaining  "adequate  registers  of  eligibles  established 
through  the  regular  examination  procedure  provided  in  Section 
145  hereof."  This  directive  to  the  Commission  applies  to  both 
entrance  and  promotional  positions.   In  establishing  a  list  of 
eligibles  for  a  position  which  it  deems  promotional,  the  Com- 
mission is  required  to  follow  the  language  of  Section  146  which 
reads  in  part  as  follows: 

"Whenever  it  deems  it  to  be  practicable,  the 
civil  service  commission  shall  provide  for  promo- 
tion in  the  service  on  the  basis  of  such  examina- 
tions and  tests  as  the  commission  may  deem  appropri- 
ate, .  .  .   The  commission  shall  announce  in  the  ex- 
amination scope  circular  the  next  lower  rank  or 
ranks  from  which  the  promotion  will  be  made.' 
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Thus  the  Commission  is  charged  under  the  Charter  with 
the  responsibility  of  at  all  times  maintaining  adequate  regis- 
ters of  eligibles  (145.1)  and  must,  whenever  it  deems  it  prac- 
ticable, provide  for  promotion  in  the  service  from  the  next 
lower  rank  or  ranks  (Sec.  146). 

Once  the  Commission  determines  that  it  is  practicable 
to  conduct  a  promotional  examination  and  designates  the  next 
lower  rank  or  ranks  from  which  applications  "^^^ J^^^l^^m^^l 
it  must  exhaust  the  list  so  established  before  it  °»ay  certify 
names  off  of  any  other  list.   In  Allen  ^-  McKinley,  18  Cal.  2d 
697.  the  Supreme  Court  considered  the  application  of  Section  146 
of  the  Charter  to  promotional  examinations,  and  at  page  /uo 
stated  as  follows: 

"Section  146  of  the  Charter,  supra,  constitutes 
a  limitation  on  the  discretion  of  the  Commission. 
Where  it  is  practicable  to  hold  a  promotional  exam- 
ination,  such  examination  must  be  given.   In  deter- 
mining whether  it  is  practicable  to  give  such  an  ex- 
amination the  Commission  has  not  an  uncontrolled 
discretion." 

The  Commission's  practice  of  holding  a. promotional  examination 
and  entrance  examination  at  the  same  time,  where  it  relieves 
that  it  will  not  secure  sufficient  eligibles  from  a  promotional 
examination,  is  a  practical  way  of  assuring  the  existence  of 
registers  of  eligibles  to  fill  vacancies  in  the  various  posi- 
tions in  the  City  service,  and  the  certifying  from  the  promo- 
tional list  before  making  any  certification  from  the  entrance 
list  is  in  accord  with  the  provisions  of  Section  146  and  the 
opinion  of  the  Supreme  Court  in  Allen  v.  McKtnlev.  supra. 

I  advise  you,  therefore,  that  pursuant  to  the  provi- 
sions of  Section  146  of  the  Charter  and  the  language  of  the 
Opinion  of  the  Supreme  Court  in  Allen  v.  McKinley,  supra,  the 
Civil  Service  Commission  is  required  to  exhaust  any  list  es- 
tablished by  a  promotional  examination  before  it  can  certify 
persons  from  a  list  established  through  an  entrance  examination. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

TO:   Board  of  Supervisors 

235  City  Ilall  ^^ 

San  Francisco,  California  94102 

BJW/RJR 


OPINION  NO.  63-32 
July  29,  1963 


SUBJECT:   RIGHT  OF  FIRE  DEPARTMENT  TO  USE  CENTRAL  FIRE  ALARM 
STATION  IN  JEFFERSON  SQUARE  FOR  HEADQUARTERS 

Dear  Sir: 

You  have  requested  an  opinion  concerning  certain  legal 
steps  which  must  be  complied  with  before  the  Fire  Department  can 
use  the  property  now  occupied  by  the  Department  of  Electricity  as 
the  site  of  the  present  Central  Alarm  Station  in  Jefferson  Square 
for  the  site  of  a  San  Francisco  Fire  Department  Headquarters. 

OPINION 

The  land  sought  to  be  used  to  erect  the  Fire  Department 
Headquarters  was  originally  set  aside  by  the  Board  of  Supervisors 
for  park  purposes  by  the  Van  Ness  Ordinance  -  Order  No.  822  and 
Order  No.  845  in  1855.   (See  my  Opinion  No.  62-28  of  May  25,  1962, 
wherein  the  history  of  the  establishment  of  Jefferson  Square  and 
Margaret  Hayward  Playground  is  outlined.)  This  land  continued  to 
be  dedicated  for  park  purposes  until  the  adoption  of  Section  6a  of 
Article  XIV  of  the  1898  Charter. 

Section  6a  reads  as  follows: 

"The  Board  of  Supervisors  shall  have  power  and 
authority  to  select  and  set  aside  by  ordinance,  in 
that  certain  square  or  park  known  as  Jefferson  Square, 
bounded  on  the  north  by  Eddy  Street ,  on  the  south  by 
Golden  Gate  Avenue,  on  the  east  by  Gough  Street,  and 
on  the  west  by  Laguna  Street,  a  suitable  and  conven- 
ient site  upon  which  may  be  erected  by  competent 
authority  a  central  station  for  the  fire  alarm  and 
police  telegraph  and  telephone  systems,  said  station 
when  erected  to  be  under  the  control  and  management  of 
the  joint  commission  of  the  Department  of  Electricity, 
and  said  joint  commission  shall  have  power  and  author- 
ity, when  said  station  is  erected,  to  maintain  across 
said  square  or  park  the  necessary  conduits,  wires  and 
lines  leading  to  said  station." 

In  accordance  with  such  authority,  the  Board  of  Supervisors 
passed  Ordinances  Nos .  2664  on  March  18,  1914,  and  2737  on  May  17, 
1914,  which  selected  and  set  aside  the  particular  site  for  the 
erection  of  a  central  station  for  the  fire  alarm  and  police  telegraph 
and  telephone  systems.  The  authority  conferred  by  Section  6a  of  the 
Charter  on  the  Board  of  Supervisors  to  divert  park  lands  in 
Jefferson  Square  was  restricted  to  the  use  of  the  site  as  a 
central  station  for  the  fire  alarm  and  police  telegraph  and 
telephone  stations. 
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The  adoption  of  Section  6a  did  not  constitute  a  general 
abandonment  of  the  park  property  for  general  city  use.   Rather, 
the  Charter  granted  the  Board  of  Supervisors  a  limited  authority 
"to  select  and  set  aside"  a  portion  of  Jefferson  Square  for  a 
specified  and  particular  purpose.   The  plan  presently  contemplated 
for  the  erection  of  the  Fire  Department  Headquarters  on  this  site 
requires  a  conclusion  that  the  adoption  of  Section  6a,  supra, 
constituted  an  unlimited  grant  of  authority  to  the  Board  of 
Supervisors  to  use  this  particular  portion  of  Jefferson  Square  in 
any  manner  it  saw  fit .  The  meaning  of  the  section  is  clear  and 
contains  no  ambiguity  as  to  its  purpose,  and  in  my  opinion,  such 
a  conclusion  cannot  be  reached. 

Therefore,  I  advise  you  that  there  is  no  authority  for  the 
Board  of  Supervisors  to  permit  the  erection  of  Fire  Department 
Headquarters  in  Jefferson  Square  on  the  site  presently  occupied 
by  the  fire  alarm  and  police  telegraph  and  telephone  systems .  This 
land  is  still  dedicated  to  park  purposes.  The  only  way  in  which 
this  land  could  be  completely  freed  of  the  trust  for  park  purposes, 
and  thus  enable  erection  of  buildings,  such  as  the  Fire  Department 
Headquarters,  on  it  would  be  to  follow  the  procedure  set  forth  in 
the  Park  Abandonment  Act  (Section  38440  et  seq.  Government  Code), 
as  required  by  Section  41.1  of  the  Charter.  This  procedure  is 
outlined  in  my  Opinion  No.  62-28  of  May  25,  1962,  above  mentioned. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Thomas  W.  McCarthy,  Secretary 
Board  of  Fire  Commissioners 
2  City  Hall 
San  Francisco,  California  94102 


RJH/BJW 


i 


OPINION  NO.  63-33 
August  13,  1963 


SUBJECT:   ACTION  NECESSARY  TO  EFFECT  TRANSFER  OF  ALL  RESPONSIBILITY 
FOR  STREET  LIGHTING  FROM  PUBLIC  UTILITIES  COMMISSION  TO 
DEPARTMENT  OF  PUBLIC  WORKS 


Dear  Sir: 

Your  request  for  an  opinion  is  as  follows : 

REQUEST 

"Responsibility  for  street  lighting  is  now  divided 
between  the  Public  Utilities  Commission  and  the 
Department  of  Public  Works. 

"The  Department  of  Public  Works  has  responsibility  for 
construction  of  City-owned  street  lighting  facilities 
subject  to  approval  of  the  Public  Utilities  Commission. 
The  Public  Utilities  Commission  has  jurisdiction  over 
the  street  lighting  facilities  owned  by  the  Pacific  Gas 
and  Electric  Company  and  is  responsible  for  maintenance 
of  the  City-owned  street  lighting  system. 

"This  has  resulted  in  an  awkward  arrangement  of  divided 
responsibility  for  street  lighting  and  presents  a 
problem  of  coordinating  the  overlapping  activities 
of  two  City  departments  that  do  not  have  a  common 
head.   It  makes  efficient  planning  difficult;  is 
especially  confusing  to  the  public;  and  is  inefficient 
and  cumbersome  to  the  departments  in  processing  street 
lighting  complaints. 

"The  staffs  of  both  departments  have  studied  the  problem 
and  it  is  their  recommendation  that  all  street  lighting 
functions  be  consolidated  in  the  Department  of  Public 
Works.   This  recommendation  has  been  approved  by  the 
department  heads  concerned,  by  the  Manger  of  Utilities, 
Public  Utilities  Commission,  and  the  Chief  Administrative 
Officer. 

"Please  advise  this  office  as  to  what  administrative 
action,  legislative  action,  or  charter  amendment,  if 
any,  would  be  required  to  effect  transfer  of  all 
responsibility  for  street  lighting  to  the  Department 
of  Public  Works." 


I 


I 


I 
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OPINION 

In  Opinion  No.  859,  June  23,  1954,  this  office  concluded 
that  "the  charge,  superintendence  and  control  of  street  lighting 
construction  was,  by  the  enactment  of  and  ratification  of  the  1932 
Charter,  transferred  [from  the  old  Board  of  Public  Works]  to  the 
Public  Utilities  Cotcmission."   I  agree  with  that  conclusion. 
While  it  is  limited  to  "construction,"  its  reasoning  applies  to 
all  phases  of  street  lighting. 

Accordingly,  it  is  my  opinion  that  a  charter  amendment 
would  be  required  to  transfer  responsibility  for  street  lighting 
to  the  Department  of  Public  Works  and,  upon  request,  I  will  pre- 
pare such  an  amendment  to  the  Charter. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  0.  L.  Moore 
General  Manager 
Hetch  Hetchy  Water  Supply 
425  Mason  Street 
San  Francisco,  California 


GEB/FJN 


a- 
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OPINION  NO.  63-34 
August  14,  1963 


SUBJECT-   "SANDWICH  PEDDLERS".  WHETHER  INCLUDED  UNDER  THE 

PROVISIONS  OF  SECTION  132(b)  OF  THE  SAN  FRANCISCO 
MUNICIPAL  CODE  LICENSING  "ROLLING  GROCERY  STORES" 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

R  E  0  U  E  S  T 

"The  question  has  been  directed  to  this  office  as  to  whether 
or  not  the  provisions  of  Section  132(b)  of  the  San  Francisco 
Municipal  Code  covers  or  includes  the  so-called  sandwich 
peddlers  who  operate  through  the  means  of  a  truck  designed 
to  go  to  different  establishments  within  the  City  such 
as  Simmons  Company,  etc.,  during  the  lunch  hours  and 
there  provide  service  of  chicken  soups,  sandwiches,  cheese- 
burgers, hard-boiled  eggs,  macaroni,  fresh  fruit,  hot 
coffee  and  chocolate,  Kleenex,  chewing  gum,  etc. 

OPINION 

Section  132(b)  of  Part  III  of  the  San  Francisco  Municipal 
Code  provides  as  follows : 

"Every  person  who  peddles  or  sells,  upon  the  public 
streets  from  an  automobile,  or  truck,  or  a  vehicle  commonly 
known  as  a  rolling  store  or  traveling  grocery  store,  groceries 
or  articles  usuallv  carried  for  sale  in  grocery  stores,  (ex- 
cept milk,  or  bread,  or  the  articles  specifically  mentioned 
in  subsection  (a)  of  this  section) ,  shall  pay  a  license  fee 
of  One  Hundred  and  Fifty  ($150.^00)  Dollars  per  quarter  for 
each  such  vehicle  so  operated." 

A  rolling  store  is  generally  understood  to  be  a  miniature 
store  stocked  with  all  kinds  of  merchandise  usually  carried  in  a 
general  merchandise  and  grocery  store,  placed  on  a  motor  vehicle 
chassis,  so  that  the  store  can  be  moved  from  house  to  house  and 
the  merchandise  sold  therefrom  the  same  as  it  would  be  sold  from 
a  store  at  a  fixed  location,  the  object  being  to  bring  cash-and- 
carry  prices  to  the  homeowner's  doorstep. 

Franks V.  City  of  Jasper,  68  So.  2d  306; 

Erwin  v.  Omaha,  224  N.W.  692. 

It  is  readily  apparent  from  the  description  of  a  rolling 
store  that  its  operation  and  object  are  different  from  that  des- 
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cribed  in  your  request  for  opinion  although  they  both  have  in  com- 
mon the  use  of  a  motor  vehicle  and  the  sale  of  food  and  beverages. 
A  sandwich  peddler  sells  primarily  prepared  foods  and  beverages, 
either  previously  prepared  or  prepared  at  the  time  of  sale,  for 
consumption  near  the  time  and  place  of  sale  and  not  provisions 
for  preparation  or  consumption  at  home.   Thus,  the  operation 
would  more  accurately  be  characterized  as  a  mobile  restaurant 
or  lunchwagon  than  a  rolling  store.   (See:  People  v.  Kupas, 
13  N  Y  S.  2d  488)   The  Department  of  Public  Health  requires  that 
a  certificate  of  inspection  be  obtained  for  the  peddling  of  food 
prepared  for  sale  from  any  wagon  or  any  other  vehicle.   (Section 
440,  Health  Code) 

I  advise  you,  therefore,  that  the  provisions  of  Section 
132(b),  Part  III  of  the  San  Francisco  Municipal  Code  do  not  apply 
to  the  sandwich  peddlers  described  in  your  request  for  opinion. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR  l| 

City  Attorney  j 


TO:   Thomas  J.  Cahill 
Chief  of  Police 
Hall  of  Justice 
850  Bryant  Street 
San  Francisco,  California  94103 

Attention:  Alfred  G.  Arnaud 

Assistant  Deputy  Chief 


EAB/TJB 


OPINION  NO.  63-35 
August  14,  1963 


SUBJECT:   SALARY  INCREMENT  TO  WHICH  AN  EMPLOYEE  IS  ENTITLED  ON 

CHANGING  POSITIONS  AS  GOVERNED  BY  SECTION  VII  OF  SALARY 
ORDINANCE  -  EMPLOYEES  WONG  AND  DIAMANT 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"The  Civil  Service  Conmission  at  its  regular  meeting 
held  August  1,  1963,  had  for  consideration  requests  from 
Raymond  Wong  and  Stephen  W.  Diamant  for  ruling  as  to  salary 
increment  to  which  they  should  be  entitled  upon  changing 
from  one  position  to  another.   Attached  is  a  report  detail- 
ing the  factual  situation  and  recommending  that  the  Commission 
uphold  staff  information  previously  given  concerning  the 
correct  rate  of  pay  to  be  used  in  these  cases. 

"The  staff  recommendation  was  contested  by  repre- 
sentatives of  the  employees,  and  it  was  the  action  of  the 
Civil  Service  Commission  that  the  matter  be  taken  under 
submission  and  that  the  advice  of  the  City  Attorney  on 
the  question  involved  in  this  matter  be  requested. 

"We  would  appreciate  having  your  opinion  as  to  the 
proper  legal  interpretation  of  language  of  the  salary 
standardization  ordinance  quoted  in  the  attached  report. 
Your  early  consideration  of  this  query  would  be  appreciated 
inasmuch  as  appointments  to  the  positions  are  being  held 
pending  decision  of  the  question  involved." 

OPINION 

In  general  the  report  of  the  Commission  Staff  which  has 
been  attached  to  your  reauest  for  opinion  sets  forth  the  opinion  of 
staff  that  the  language  occupying  a  permanent  position"  as  used  in 
Section  VII  of  the  Salary  Standardization  Ordinance  means  having 
permanent  status  in  the  position  and  that  the  appointee  must  serve   , 
his  probationary  period  before  he  is  "occupying  a  permanent  position. 

Your  request  for  opinion  therefore  calls  for  an  inter- 
pretation of  the  phrase  "occupying  a  permanent  position"  as  used 
in  that  portion  of  the  Salary  Ordinance  which  reads : 
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"      when  an  appointee  occupying  a  permanent  position 
^h;  is  receiving  therein  a  salary  above  t^e  entrance 
salary,  desires  to  accept  a  non-protnotive  appointment, 
the  appointee  shall  enter  the  new  positxon  at  that 
salary  fixed  for  such  class  (including  seniority  incre- 
ments) in  the  schedules  of  compensation  which  is 
Mediately  in  excess  of  the  salary  which  the  employee 
received  immediately  prior  to  his  appointment  to  such 
position." 

The  term  "permanent  position"  is  defined  in  Rule  15, 
Section  1  of  the  Rules  of  the  Civil  Service  Commission: 

"Section  1   PERMANENT  POSITION:  Under  the  authority 
of  Section  141  of  the  Charter,  for  the  PV^P^^^^  °^  Stltion' 
rules  of  the  Civil  Service  Commission  a  'permanent  position 
is  hereby  defined  as : 

"(a)  A  position  that  is  definitely  enumerated  in 
the  quantity  column  of  the  annual  salary  ordinance  and 
for  which  funds  have  been  provided  to  sustain  it  for  the 
fiscal  year  involved;  or 

"(b)  Any  position  whose  past  history,  and  future 
prospects,  of  its  tenure  or  existence,  are  such  that  in 
the  judgment  of  the  Civil  Service  Commission  should  cause 
such  poiition  to  be  treated  as  a  permanent  position 
provided  the  filling  of  such  position  is  aithorized  by  the 
annual  salary  ordinance  and  annual  appropriation  ordinance, 
tESSli  not  ^finitely  enumerated  in  the  quantity  column  of 
the  Innual  salary  ordinance;  and  provided  further  that, 
unless  otherwise  ordered  by  the  Civil  Service  Commission 
no  position  shall  be  designated  a  permanent  f^^t ion  under 
this  subdivision  (b)  of  Section  1  of  this  Rule  15,  except 
by  Resolution  adopted  by  the  Civil  Service  Commission  and 
then  only  after  such  position  has  been  filled  by  at  least 
two  immediately  succeeding  temporary  appointments  for  the 
maximum  period  of  five  months  each  and  the  C^^^J.  ^^^^J" 
Commission,  after  investigation  then  ^^^^l^^f  .^J^^^^?^^'' 
position  shall  be  deemed,  for  the  purposes  of  its  rules, 
a  permanent  position. 


I  interpret  the  above-quoted  portion  of  the  Salary 
Ordinance  to  mean  that  if  an  employee  is  occupying  a  position  which 
is  classified  as  "permanent"  within  the  meaning  of  Rule  15  of  the 
Rules  of  the  Civil^ervice  Commission,  and  such  employee  is  receiv- 
ing i  salary  above  the  entrance  salary  of  that  P°^^"-^e"%S%^sa}Lv 
be  entitled,  upon  accepting  a  nonpromotive  appointmeut,  to  a  salary 
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in  the  new  position  which  is  one  step  above  the  salary  of  the 
position  he  immediately  held  prior  to  the  new  appointment. 

It  is  not  necessary  that  the  employee  serve  the  proba- 
tionary period  in  a  classification  before  he  is  entitled  to  the 
one  or  two-step  increases  provided  for  in  the  Salary  Ordinance 
upon  appointment  to  another  classification.   Section  148  of  the 
Charter  and  Rule  25  of  the  Rules  of  the  Civil  Service  Commission 
require  a  six-month  probationary  period  for  all  employees  appointed 
to  permanent  positions  whether  the  appointment  is  on  entrance  into 
City  and  County  Service  or  by  means  of  promotion.  This  prooationary 
period  required  of  all  permanent  employees  is  to  be  distinguished 
from  the  definition  of  a  permanent  employee.  An  employee  is 
"permanent"  immediately  upon  appointment  to  a  position  classified 
and  declared  as  permanent  by  the  Civil  Service  Commission,   bucti 
employee  is,  however,  subject  to  dismissal  from  the  permanent 
position  during  the  probationary  period.   Successful  completion 
of  the  probationary  period  merely  establishes  an  employee  s  status 
in  a  classification  and  has  no  relation  to  or  bearing  on  the  salary 
to  which  such  employee  is  entitled.   An  employee  is  entitled  to 
the  salary  of  a  classification  immediately  upon  appointment  thereto. 

The  subjects  of  the  request  for  opinion  are  Raymond  Wong 
and  Stephen  W.  Diamant,  employees  of  the  Department  of  Public  Works. 
Each  are  on  a  promotional  list  for  appointment  to  a  higher  position 
and  will  also  be  eligible  for  call  to  another  permanent  position. 
They  have  expressed  the  desire  to  accept  appointment  to  the  tirst 
promotional  position  and  subsequently,  while  within  their  pro- 
bationary period,  accept  appointment  to  another  permanent  position. 
It  is  my  interpretation  of  Section  VII  of  the  Salary  Ordinance  that 
upon  promotion  to  the  first  permanent  position  each  employee  is  _ 
entitled  to  a  two-step  increase  over  the  salary  increment  ot  ttieir 
present  positions.   (See  paragraph  (a).  Section  VII  of  Salary 
Standardization  Ordinance,  July  1,  1963).   If  said  employees  sub- 
sequently accept  a  nonpromotive  permanent  appointment  at  any  time 
prior  to  completion  of  their  probationary  period,  they  shall  be 
entitled  to  a  one-step  salary  increase  notwithstanding  their 
probationary  status  within  the  prior  classification. 

The  Salary  Ordinance  grants  a  salary  increment  to  pro- 
motive or  nonpromotive  appointees  without  regard  to  length  of 
appointment  or  service  in  a  prior  classification,  and  therefore,  the 
probationary  status  of  an  employee  "occupying  a  permanent  position 
will  not  affect  his  right  to  receive  the  salary  increment  provided 
for  upon  promo  t  ion . 

Respectfully  submitted, 


To:  Mr.  Harry  Albert 

Civil  Service  Commission 

151  City  Hall 
MCK/  TAT 


THOMAS  M.  O'CONNOR 
City  Attorney 


OPINION  NO.  63-36 
August  15,  1963 


SUBJECT:  REINSTATEMENT  OF  MEMBER  OF  POLICE  DEPARTMENT  TO  POSITION 
OR  CIVIL  SERVICE  CLASSIFICATION  UPON  RELEASE  FROM  ACTIVE 
MILITARY  SERVICE  -  (EDWARD  F.  PENAAT) 

Dear  Sir: 

You  have  requested  an  opinion  relative  to  the  request 
of  Brigadier  General  Edward  F.  Penaat,  U.  S.  Army,  to  be  rein- 
stated and  reemployed  as  an  Assistant  Inspector  in  the  San 
Francisco  Police  Department  upon  his  release  from  active  military 
service.   The  facts  as  presented  by  your  request  and  the  records 
of  your  department  as  submitted  to  me  are  set  forth  in  the  opinion. 

OPINION 

Brigadier  General  Edward  F.  Penaat,  U.  S.  Army 
(hereinafter  called  Penaat)  was  appointed  a  Q2  Policeman  with 
the  San  Francisco  Police  Department  on  December  1,  1938.  At  that 
time  he  held  a  reserve  commission  of  Captain,  JAG,  U.  S.  Army, 
Reserve. 

On  January  4,  1941  Penaat  requested  a  Leave  of  Absence, 
having  been  ordered  to  military  duty.   This  request  was  granted 
"for  the  duration  of  the  war." 

On  October  15,  1945  Penaat,  although  still  on  military 
leave,  was  transferred  to  the  Bureau  of  Inspectors  as  a  Q2 
Policeman.   Penaat  returned  to  duty  with  the  Police  Department 
on  January  7,  1946.   His  personnel  card  shows  appointment  to 
Assistant  Inspector  on  January  21,  1946. 

On  August  12,  1946  Penaat 's  request  for  an  indefinite 
leave  of  absence  to  return  to  duty  with  the  U.  S.  Army  was  granted. 
This  leave  continues  in  effect  at  the  present  time. 

Penaat  has  informed  the  Civil  Service  Commission  that 
he  will  be  released  from  active  military  duty  on  August  31,  1963 
and  has  requested  that  he  be  reinstated  to  the  position  of 
Assistant  Inspector  with  the  San  Francisco  Police  Department. 

You  have  requested  an  opinion  on  the  following  points: 

1.  Is  Penaat  entitled  to  reinstatement  in  the  Police 
Department  upon  his  release  from  active  military  service? 

2.  If  the  answer  to  question  No.  1  be  in  the  affirmative, 
to  what  position  or  Civil  Service  classification  should  Penaat  be 
returned: 
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-i       If  Penaat  should  be  returned  to  a  classification 
above  that'^f  Q2  Policeman?  tnust  he  be  in«nediately  reinstated  to 
such  position  or  must  he  await  a  vacancy. 

The  answers  to  your  inquiries  are  found  in  the  provisions 

military  service  In  1941  and  1946.   I"  ^""Jj^i  Ss  p?oiided 

IZfl'lelllTcn'-^nll^ru^i'-^  in'riltl'^TrlluA   and  reenter 

City  service,  as  follows: 

"If  a  oerson  on  such  leave  has  been  appointed  to  a 
oermaSent  position,  he  shall  be  entitled  to  resume 
such  position  at  the  expiration  of  his  leave,  ana 
S  anrcivll  service  rights  accrue  to  any  appointee 
by  reLon  of  seniority,  the  term  of  service  shall  be 
reckoned  a  part  of  his  service  under  the  City  and 
CoSnS  exclusive  of  service  under  the  retirement 
pjo^isions  of  this  Charter."   (Emphasis  added.) 

In  your  request  you  point  out  that  in  J946  the  position  of 
Assistant  Inspector  5as  merely  a  designation  ^Y^^^e  gief  of  Pol.ce^ 
and  was  not  a  Civil  Service  classification   /j^^J^f  ^^f  ^^eeived 

However,  the  difference  in  status  of  the  Position  of 
Assistant  Inspector  in  1941  and  at  the  present  tim|  is  of  no 
moment  in  view  of  certain  provisions  of  Section  395.1  ot  tne 
Military  and  Veterans  Code  of  the  State  of  California. 

The  provisions  of  Section  395.1  are  applicable  to  a 

V.  Hart,  80  CA.  2d  902;  Murdy  v.  City  of  Los  ftn^eies, 
2d  468) 
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Section  395.1  was  enacted  in  1946  and  was  subsequently 
amended  in  1947,  1949  and  1950.   As  I  pointed  out  in  my  Opinion 
No  62-22   (EMPLOYEE  ON  MILITARY  LEAVE,  RIGHT  TO  RETURN  TO  POLICE 
DEPARTMENT  [NICHOLAS  S.  MUNSON]),  dated  April  10,  1962,  each  of 
these  amendments  broadened  and  reaffirmed  the  right  of  a  veteran 
to  be  reinstated  to  his  position  with  the  political  subdivision 
by  which  he  had  been  employed  at  the  time  of  his  entry  into 
military  service. 

In  1946,  Section  395.1  provided  that  a  veteran  "shall 
have  a  right  ...  to  return  and  reenter  upon  the  office  or 
position"  previously  held  by  him.   Section  395.1  provided  further 
that: 

"If  the  office  or  position  kas  been  abolished  or 
otherwise  has  ceased  to  exist  during  his  absence,  he 
shall  be  reinstated  on  a  position  of  like  seniority, 
status  and  pay  if  such  position  exists,  or  to  a  com- 
parable vacant  position  for  which  he  is  qualified. 

Section  395.1  contains  no  requirement  that  the  employee 
have  held  a  "permanent"position  at  the  time  of  his  entry  upon  activi 
military  service.   The  intent  of  Section  395.1  is  that  the  veteran 
be  placed  as  nearly  as  reasonably  and  feasibly  possible  in  the 
position  he  would  now  be  in  had  he  not  gone  into  the  armed  forces. 

The  position  of  Assistant  Inspector  which  existed  in 
1946  still  exists,  albeit  enhanced  by  the  benefits  of  tenure  and 
greater  salary  as  a  result  of  the  recent  amendment  of  Section  35. i 
of  the  Charter.   Consequently,  in  view  of  the  provisions  of 
Section  395.1,  it  is  my  opinion  that  Penaat  must  be  returned  to 
the  position  of  Assistant  Inspector. 

As  I  pointed  out  in  Opinion  No.  62-22  in  1955  the 
Legislature  limited  the  right  of  certain  returning  veterans  to 
be  reemployed  by  denying  the  benefit  of  Section  395.1  to  an 
employee  "who  voluntarily  requests  an  extension  of  his  original 
term  of  enlistment,  service,  or  tour  of  duty."   If  it  be  determined 
that  Penaat  voluntarily  extended  his  original  enlistment,  service 
or  tour  of  duty  subsequent  to  May  6,  1955,  he  would  not  be  entitled 
to  be  reemployed  under  the  provisions  of  Section  395.1.   From  the 
information  and  records  which  are  available  to  me  at  this  time, 
it  would  appear  that  Penaat  did  not  voluntarily  request  an  ex- 
tension of  his  original  enlistment,  service  or  tour  of  duty  after 
the  aroendccnt  of  Section  395.1  on  May  6,  1955.    However,  I 
believe  that  you  should  obtain  a  complete  statement  from  Penaat 
relating  to  his  Army  service  before  a  final  decision  with  respect 
to  his  reemployment  is  made. 
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Furthermore,  the  Legislature  in  the  recent  session 
enacted  Chapter  566  which  amended  Section  395.1,  Military  and 
Veterans  Code  by  striking  therefrom  "who  voluntarily  requests 
an  extension  of  his  original  term  of  enlistment,  service,  or^ 
tour  of  duty  with  the  armed  forces  of  the  United  States  or  o^ 
the  militia  of  this  State"  and  inserted  in  lieu  thereof  ™ 
shall  fail  to  return  to  and  re-enter  upon  his  ofxice  or  position 
within  twelve  months  after  the  first  date  upon  whxch  he  could 
terminate  or  cause  to  have  terminated  his  active  service  with 
the  armed  forces  of  the  United  States  or  of  the  militia  of  this 
State." 

If  Penaat  returns  to  the  Police  Department  after 
September  20,  1963  which  is  the  effective  date  of  the  above  amend- 
ment to  Section  395,1,  Military  and  Veterans  Code,  it  would  be 
necessary  to  reconsider  his  reemployment  rights  in  the  light  or 
the  new  language.   However,  until  you  inform  me  that  he  aoes  not 
intend  to  return  until  after  September  20,  I  will  not  discuss 
possbile  effect  of  this  amendment  on  Penaat 's  reinstatement. 

Lastly,  assuming  that  Penaat  is  entitled  to  be  reemployed 
in  accordance  with  the  foregoing,  in  answer  to  your  third  question, 
it  is  my  opinion  that  he  should  be  reinstated  to  his  former 
position  immediately  upon  his  reentry  into  the  Department.    ifte 
intent  of  Section  395.1  is  that  the  returning  veteran  be  restored 
to  his  former  position  immediately  upon  his  return  to  City  Service. 

You  are  advised  accordingly. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Chief  Thomas  J.  Cahill 

San  Francisco  Police  Department 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 


DJG/BJW 


OPINION  NO.  63-37 
August  16,  1963 


SUBJECT: 


Dear  Sir: 


PROPERTY  UNDER  JURISDICTION  OF  HASSLER 
HEALTH  HOME;  USE  THEREOF  AS  4-H  FARM 
PROJECT  AREA  PURSUANT  TO  LEASE 


Your  request  for  an  opinion  is  as  follows 


REQUEST 

"The  4-H  club  in  San  Mateo  County,  which  is  sponsored  by 
the  Agricultural  Extension  Service  of  the  University  of 
California,  and  with  the  guidance  of  the  San  Mateo  County 
Farm  Advisor,  who  is  a  staff  member  of  the  U.  C.  Agricul- 
tctral  Extension  Service,  has  requested  permission  to 
utilize  certain  of  the  wooded  and/or  arable  area  of  the 
Hassler  Health  Home  grounds  for  a  4-H  club  project  in- 
volving the  pasturing  of  a  maximxam  of  25  lambs  and  5 
steers.   The  size  of  the  area  to  be  utilized  is  subject 
to  negotiation. 

"We  are  informed  that  the  adult  leaders  and  employees  of 
the  Agricultural  Extension  Service  are  covered  by  a  lia- 
bility policy  carried  by  the  U.C.  Agricultural  Extension 
Service.   The  policy  is  a  "Comprehensive  Bodily  Injury 
Liability  Policy  Including  Property  Damage  Liability  , 
and  covers  accidental  injury  to  another  person  or  acci- 
dental damage  to  another's  property.   I  am  informed  by 
Robert  R.  Ward,  Farm  Advisor  of  the  U.C,  Agricultural 
Extension  Service  of  San  Mateo  County,  that  there  is  in 
existence  a  "4-H  Youth  Foundation  of  San  Mateo  County 
which  is  incorporated  and  has  the  power  to  lease  land, 
and  presumably  to  provide  necessary  insurance  coverage. 

"The  agency  would  fence  the  area  involved  and  build  suit- 
able corral  areas.  Manure  would  be  deposited  in  a  trailer 
and  hauled  away  from  the  site  to  be  used  as  compost  or 
for  other  purposes. 

"As  a  matter  of  policy,  the  City  and  County  of  San  Fran- 
cisco has  been  collaborating  with  neighboring  counties 
in  projects  that  might  result  in  better  relationships 
between  counties.   It  seems  to  me  that  such  a  project  on 
our  premises  would  not  adversely  affect  the  health  and 
welfare  of  either  the  patients  or  employees  of  Hassler 
Health  Home  or  the  residents  and  employees  of  the  Single 
Men's  Rehabilitation  operation  carried  on  by  the  San 
Francisco  Department  of  Public  Welfare. 
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"I  would  appreciate  your  advice  concerning  the  legality 
of  permitting  either  the  4-H  club  staff  or  the  Agricul- 
tural Extension  Service  of  the  University  of  California 
to  contract  with  us  for  use  of  certain  of  our  land,  and  an 
indication  from  you  as  to  the  limitations  that  might  be 
involved  and  the  appropriate  requirements  with  respect  to 
liability  protection  on  the  part  of  the  City  and  County  of 
San  Francisco." 

OPINION 

The  oroperty  presently  occupied  by  the  Hassler  Health  Home 
was  purchased  in  1924^ out  of  general  funds  by  the  City  and  County  of 
San  Francisco.   The  purchase  was  authorized  by  the  Board  of  Super- 
visors in  Resolution  No.  22067  (New  Series)  on  February  7,  1924, 
and  approved  by  the  Mayor  on  February  16,  1924.  As  such,  the  prop- 
erty is  public  property  of  the  City  and  County  of  San  Francisco. 

It  is  a  general  rule  of  law  that  property  devoted  to  a 
public  use  cannot  be  sold  or  leased  without  special  statutory 
authority.   (See  County  of  San  Diego  v.  California  Water  Company, 
30  Cal.  2d  817.) 

Statutory  authority  for  the  sale  or  lease  of  property  is 
authorized  by  the  Charter  of  San  Francisco  under  certain  conditions. 

Section  91  of  the  Charter  provides  that  the  Director  of 
Property  shall  have  charge  of  the  sale  or  lease  of  property  owned 
by  the  City  and  County  of  San  Francisco  except  as  otherwise  pro- 
vided in  the  Charter.  Section  93  of  the  Charter  provides  for  the 
lease  of  property.  The  pertinent  part  of  Section  93  is  quoted  in 
part  as  follows : 

"When  the  head  of  any  department  in  charge  of  real 
property  shall  report  to  the  board  of  supervisors  that 
certain  land  is  not  required  for  the  purposes  of  the 
department,  the  board  of  supervisors,  by  ordinance,  may 
authorize  the  lease  of  such  property.   The  director  of 
property  shall  arrange  for  such  lease  for  a  period  not 
to  exceed  twenty  years,  to  the  highest  responsible  bidder 
at  the  highest  monthly  rent.   The  director  of  property 
shall  collect  rents  due  under  such  lease." 

If  the  property  is  declared  surplus,  then  the  lease  of 
the  property  must  be  authorized  by  ordinance  of  the  Board  of 
Supervisors.   In  addition,  it  should  be  noted  that  the  lease  must 
be  granted  to  the  highest  responsible  bidder   There  is  no  guarantee 
of  course  that  the  4-H  Club  or  the  Agricultural  Extension  Service 
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of  the  University  of  California  would  be  the  highest  responsible 
bidder. 

I  therefore  advise  you  that  there  is  no  authority  per- 
mitting the  lease  of  Hassler  Health  Home  property  to  any  person 
or  group  except  as  set  forth  in  Sections  91  and  93  of  the  Charter. 

You  are  advised  accordingly. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco,  California  94102 


RAK/BJW 


OPINION  NO.  63-38 
September  II,  1963 


SUBJECT:   CHARTER  SECTION  151.4.3;  INTERPRETATION  THEREOF  RE 
HOLIDAYS  OCCURRING  DURING  AN  EMPLOYEE'S  VACATION 

Dear  Sir: 

You  have  requested  an  opinion  concerning  an  interpretation 
of  Section  151.4.3  of  the  Charter  of  the  City  and  County  of  San 
Francisco,  relating  to  holidays  occurring  during  an  employee's 
vacation. 

OPINION 

Section  151.4.3  of  the  Charter  reads: 

"If  a  holiday  occurs  during  such  employee's 
vacation,  and  the  employee  vjould  as  a  matter  of  law 
have  been  entitled  to  said  day  as  a  regular  day  off, 
such  holiday  shall  not  be  considered  a  day  of  vaca- 
tion chargeable  to  the  employee's  vacation  allowance 
provided  for  in  section  151.4" 

The  Board  of  Supervisors,  pursuant  to  authority  vested  in 
it  by  Section  151  of  the  Charter,  in  enacting  the  Salary  Standardiza- 
tion Ordinance  fixes  the  rates  of  compensation  work  schedules  and 
conditions  of  empl03nnent  for  all  city  and  county  employees  except 
those  subject  to  other  Charter  sections.   Section  VI  of  the  current 
Salary  Standardization  Ordinance  specifies  certain  holidays  on  which 
employees  shall  not  be  required  to  work.   This  section  further  pro- 
vides that  where  a  holiday  "falls  on  Sunday  the  Monday  following 
shall  be  observed  as  a  holiday"  and  for  employees  working  other  than 
Monday  through  Friday,  inclusive,  such  employee  shall  be  allowed 
"another  day  off"  if  a  holiday  "falls  on  the  day  off  immediately 
preceding  that  day  which  begins  their  tour  of  duty."   It  must  be 
assumed  that  the  other  day  off  refers  to  another  work  day.   The 
ordinance  also  provides  that  if  the  State  Legislature  enacts 
legislation  calling  for  Friday  observance  of  a  holiday  falling  on 
Saturday,  city  and  county  employees  will  be  entitled  to  such  holiday. 

Application  of  Charter  Section  151.4.3  is  dependent  on  a 
prior  finding  that  the  employee  is  entitled  "as  a  matter  of  law"  to 
a  holiday  as  a  regular  day  off.   The  Salary  Standardization 
Ordinance  establishes  these  holidays.   The  ordinance  further  pro- 
vides that  the  employee  though  entitled  to  be  paid  shall  not  be 
required  to  work  on  the  specified  holiday.   This  presupposes  that 
the  employee  would  have  been  required  to  work  had  not  the  day  been 
a  holiday. 

Therefore,  Charter  Section  151.4.3  must  be  construed  as 
granting  an  additional  day's  vacation  only  if  the  holiday  falls  on 
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or  Is  observed  on  an  employee's  work  day.   Thus,  a  vacationing 
:^ioyee  Sho  is  regulaSy  employed  Monday  through  f/^ay  inclusxve, 
shall  be  entitled  to  an  additional  day's  vacation  if  the  holiday 
$?nc  on  flnv  of  these  days  or  if  it  falls  on  Sunday,  since  it  would 
S  ibse?vl7on  Monda?,  f  work  day  for  such  employee.   Jhe  employee 
on  Vacation  Shose  wo&  week  is  °ther  than  Monday  through  Friday  is 
entitled  to  an  additional  day's  vacation  if  the  '^o^Ji^^y  ,ff/fL,°5. 
anv  of  such  employee's  work  days  or  if  it  falls  on  the  day  i^nedi- 
a?el?  precediS^  that  day  which  begins  such  employee's  tour  of  duty. 

Therefore,  you  are  advised  that  Section  151.4.3  of  the 
Charter  grants  to  aA  employee  on  vacation  the  same  holiday  privileges 
such  an  Smployee  would  have  enjoyed  if  regularly  working. 

Resepctfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 

Attn:   Mr.  John  J.  Walsh 

Assistant  Secretary 


MCK/BJW 


I 


OPINION  NO.  63-39 
September  12,  1963 

SUBJECT:   BOARD  OF  SUPERVISORS,  NO  AUTHORITY  TO  PRESCRIBE  VOTING 
RESIDENCE  FOR  NONRESIDENT  CITY  EMPLOYEES 

Dear  Sir: 

You  have  requested  me  to  advise  you  on  the  question  of 
whether  the  residence  ordinance  might  be  amended  so  as  to  permit 
City  employees  to  live  outside  of  San  Francisco  and  at  the  same 
time  to  maintain  a  voting  residence  in  San  Francisco. 

OPINION 

Attached  to  your  request  is  a  copy   of  the  letter  addressed 
to  you  from  the  Municipal  Improvement  League  wherein  they  indicate 
that  it  is  their  desire  that  you  seek  the  advice  of  the  City  Attorney 
as  to  whether  it  is  possible  for  the  Board  of  Supervisors  in  amending 
the  residence  ordinance  to  provide  therein  that  City  employees, 
though  not  living  in  San  Francisco  can  vote  here. 

Section  7  of  the  Charter  authorizes  the  Board  of  Super- 
visors to  prescribe  the  residence  of  those  officers  and  employees 
whose  residence  is  not  otherwise  provided  for  in  the  Charter.   The 
pertinent  portion  of  Charter  Section  7  reads  as  follows: 

"Except  for  those  offices  and  positions  and  officers 
and  employees  specifically  provided  for  in  this  section 
and  other  sections  of  the  charter,  the  residential  quali- 
fications and  requirements  for  all  officers  and  employees 
and  all  offices  and  positions  in  the  city  and  county 
service  shall  be  as  provided  by  ordinance  of  the  board  of 
supervisors . " 

Generally  speaking  where  a  person  resides  constitutes  his 
voting  residence,  but  this  is  not  always  the  case.  Whether  a  person 
may  vote  some  place  other  than  where  he  lives  would  require  an 
interpretation  of  the  State  law  on  the  subject  of  voting  residence 
in  California. 

The  California  State  Constitution  (Section  1,  Article  II) 
prescribes  the  residential  requirements  for  voting  as  follows: 

"Every  native  citizen  of  the  United  States  of  America, 
every  person  who  shall  have  acquired  the  rights  of  citizen- 
ship under  and  by  virtue  of  the  Treaty  of  Querataro,  and 
every  naturalized  citizen  thereof,  who  shall  have  become 
such  90  days  prior  to  any  election,  of  the  age  of  21  years, 
who  shall  have  been  a  resident  of  the  State  one  ^^ear  next 
preceding  the  day  of  the  election,  and  of  the  county  in 
which  he  or  she  claims  his  or  her  vote  90  days,  and  in  the 
election  precinct  54  days,  shall  be  entitled  to  vote  at 
all  elections  which  are  now  or  may  hereafter  be  authorized 
by  law;  ..." 
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The  State  Legislature  has  defined  residence  for  the  purpose 
of  voting  in  Section  14282  of  the  Elections  Code  as  follows: 

"RESIDENCE  DEFINED.   The  residence  of  a  person  is 
that  place  in  which  his  habitation  is  fijied  and  to  which, 
whenever  he  is  absent,  he  has  the  intention  of  returning." 

In  Section  244  of  the  Government  Code  the  Legislature  has 
laid  down  rules  to  be  used  in  determining  residences.  The  portion 
of  Section  244  which  is  applicable  here  reads  as  follows: 

"In  determining  the  place  of  residence  the  following 
rules  are  to  be  observed: 

"(a)   It  is  the  place  where  one  remains  when  not 
called  elsewhere  for  labor  or  other  special  or  temporary 
purpose,  and  to  which  he  returns  in  seasons  of  repose. 


"(g)   The  residence  can  be  changed  only  by  the 
union  of  act  and  intent." 

Therefore,  I  advise  you  that  the  Board  of  Supervisors, 
when  acting  under  the  authority  vested  in  it  by  Section  7  of  the 
Charter,  can  prescribe  residential  qualifications  and  requirements 
for  the  officers  and  employees  of  the  City  and  County  of  San 
Francisco  except  as  otherwise  provided  in  the  Charter. 

The  voting  residence,  on  the  other  hand,  is  determined  by 
State  law.   Each  instance  of  a  City  employee  residing  outside  San 
Francisco  County  would  have  to  be  studied  pursuant  to  the  state 
enactments  (quoted,  supra)  in  order  to  determine  whether  or  not  that 
employee  had  maintained  a  voting  residence  in  San  Francisco  County. 

It  is  my  opinion,  therefore,  that  the  Board  of  Supervisors 
could  not  amend  the  residence  ordinance  to  insure  that  officers  and 
employees  who  are  given  permission  to  live  outside  San  Francisco  can 
maintain  their  voting  residence  in  San  Francisco. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 
To:   Supervisor  Jack  Morrison 

235  City  Hall 

San  Francisco,  California 

BJW/TATJR 


OPINION  NO.    63-40 
September   17,    1963 


SUBJECT:      CHILD  CARE  CENTER  NONCERTIFICATED  PERSONNEL  BLANKETED 

INTO  CIVIL  SERVICE  ^Y  ENACTMENTS   OF  1963   STATE  LEGISLATION 

Dear  Sir: 

You  have  requested  an  opinion  from  this  office  relative 
to  the  effect  of  two  bills  enacted  at  the  Legislature's  1953 
regular  session.    Both  of  these  bills  deal  with  the  status  of 
noncertificated  employees  of  Child  Care  Centers  in  a  school 
district.   You  desire  to  know  what  effect  the  enactment  of  these 
bills  into  law  have  on  the  status  of  the  incumbents  in  these 
positions  as  well  as  the  manner  in  which  these  positions  will  be 
filled  in  the  future. 

OPINION 

The  first  of  the  two  bills  referred  to  in  your  request 
is  AB  120  (Chapter  36,  1963  Statutes).   This  bill  amends  Section 
16626  of  the  Education  Code  which  deals  with  employees  of  the 
school  district  engaged  in  Child  Care  Center  Work.   The  amendment 
is  to  the  second  paragraph  of  the  section  and  strikes  from  that 
paragraph  the  following  language: 

"except  that  he  shall  not  be  subject  to  the  provisions 
of  Sections  13701  to  13756,  inclusive  of  this  [Education] 
Code." 

The  bill  likewise  amends  Section  16645.19  of  the 
Education  Code  dealing  with  the  retirement  rights  of  persons 
employed  in  a  Child  Care  Center  by  a  school  district  by  striking 
the  identical  language  from  that  section. 

The  effect  of  the  amendment  to  both  Section  16626  and 
Section  16645.19  is  to  remove  the  exception  that  presently  exists 
in  the  law  and  which  prevents  persons  in  noncertificated  positions 
in  Child  Care  Centers  governed  by  school  districts  from  being  sub- 
ject to  the  merit  system  of  the  district.   The  amendment  makes  these 
employees  in  the  San  Francisco  Unified  School  District  subject  to 
the  provisions  of  Section  13756  of  the  Education  Code,  which  reads 
as  follows; 

"In  every  unified  school  district  coterminous  with  the 
boundaries  of  a  city  and  county,  employees  not  employed 
in  positions  requiring  certification  qualifications 
shall  be  employed,  if  the  city  and  county  has  a  charter 
providing  for  a  merit  system  of  employment,  pursuant  to 
the  provisions  of  such  charter  providing  for  such  system 
and  shall,  in  all  respects,  be  subject  to,  and  have  all 
rights  granted  by,  such  provisions;  provided,  however, 
that  the  governing  board  of  the  school  district  shall 
have  the  right  to  fix  the  duties  of  all  of  its  non- 
certificated  employees." 
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Prior  to  this  amendment  to  Section  16626,  the  employees 
of  the  school  district  occupying  noncertificated  positions  m  Child 
Care  Centers  were  not  subject  to  the  provisions  of  Section  13756 
and  were  not  employed  under  the  merit  system  of  the  Charter.   Hence- 
forth these  en^ioyees  will  be  governed  by  this  section  and  will  be 
subject  to  all  of  the  civil  service  provisions  of  the  Charter  and 
entitled  to  all  the  benefits  thereof. 

All  future  appointments  to  fill  these  positions  will  have 
to  be  made  in  accordance  with  the  civil  service  provisions  of  the 
Charter. 

The  second  bill  referred  to  in  your  request  is  A3  2430 
(Chapter  1301,  1963  Statutes),  which  adds  Section  13722.2  to  the 
Education  Code  and  which  reads  as  follows: 

"Any  person,  other  than  one  with  substitute  status 
only,  who  has  been  continuously  employed  by  a  school 
district  in  a  child  care  center  in  a  position  not  re- 
quiring certification  qualifications  in  accordance  with 
Education  Code  Section  16626  for  a  period  of  six  or 
more  months  immediately  preceding  the  date  upon  which 
law  becomes  effective  making  him  subject  to  this  article 
shall  without  examination  be  deemed  to  be  in  the  perma- 
nent classified  service.   Any  person,  other  than  one 
with  substitute  status  only,  so  employed  for  less  than 
six  months  immediately  preceding  the  date  upon  which 
law  becomes  effective  making  him  subject  to  this  article 
shall  without  examination  be  deemed  to  hold  his  position 
under  probationary  classification. 

"Seniority  rights  and  other  benefits  of  such 
employees  shall  be  determined  by  rule  adopted  by  the 
personnel  commission.   The  provisions  of  this  section 
shall  be  in  effect  until  June  30,  1964,  at  which  time 
this  section  shall  become  inoperative." 

Under  the  above  section  all  those  employees  who  have  been 
continuously  employed  by  the  San  Francisco  Unified  School  District 
in  child  care  centers  in  positions  not  requiring  certification  under 
Education  Code  Section  16626  for  a  period  of  six  months  prior  to 
September  20,  1963  (the  effective  date  of  the  statute)  are  blanketed 
into  the  classified  service  of  San  Francisco  on  a  permanent  basis. 
Those  employees  who  have  occupied  similar  positions  for  less  than 
six  months  on  September  20,  1963  are  given  probationary  status  in 
their  present  position  and  upon  successful  completion  of  the  pre- 
scribed probation  period  shall  have  permanent  status  in  the 
classified  service. 
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The  Civil  Service  Commission  is  required  to  determine 
by  rule  the  seniority  rights  and  other  benefits  of  such  employees 
and  they  are  subject  to  all  other  rules  and  Charter  sections 
governing  persons  employed  under  the  merit  system  provided  by 
the  Charter. 

This  second  act,  AB  2430,  remains  in  effect  until  June  30, 
1964,  at  which  time  it  becomes  inoperative  for  all  purposes. 

You  are  so  advised. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 

Attn:   Mr.  George  J.  Grubb 

General  Manager,  Personnel 
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OPINION  NO.  63-41 
October  18,  1963 

SUBJECT:       REQUIREMENT  OF  NOTICE  OF  PLANNING  COMMISSION 
HEARINGS  RE  (1)  PROPOSAL  THAT  SPECIAL  HEIGHT 
LIMIT  DISTRICTS  BE  TRANSFERRED  TO  CITY  PLAN- 
NING CODE,  AND  (2)  PROPOSAL  THAT  THE  NEW 
SPECIAL  HEIGHT  LIMIT  DISTRICTS  BE  ESTABLISHED 
UNDER  CITY  PLANNING  CODE 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  Department  of  City  Planning  requests  your 
opinion  as  to  whether  the  Charter  and  City  Planning  Code  re- 
quire that  notice  of  City  Planning  Commission  hearings  be 
mailed  to  individual  property  owners  (1)  in  connection  with 
a  proposal  that  the  special  height  limit  districts  presently 
established  under  the  Planning  Code  and  (2)  in  connection  with 
a  proposal  that  certain  new  special  height  limit  districts  be 
established  under  the  City  Planning  Code." 

OPINION 

The  charter  of  the  City  and  County  of  San  Francisco 
provides  for  the  Planning  Commission  to  hold  hearings  on 
changes  in  the  Planning  Code  in  certain  designated  matters. 
Section  117.1  provides  in  part  as  follows: 

"The  city  planning  commission  shall  consider  and 
hold  hearings  on  proposed  changes  in  the  zoning  ord- 
inance which  classifies  the  uses  to  which  property  in 
the  city  and  county  may  be  put,  and  on  the  establishment 
or  changing  of  building  set-back  lines,  either  on  its 
own  motion,  or  on  the  application  of  interested  property 
owners  or  their  authorized  agents .  The  board  of  super- 
visors, by  ordinance,  shall  establish  procedure  for 
action  on  such  matters  .... 

It  is  to  be  noted  that  Section  117.1  of  the  Charter 
makes  no  mention  of  text  amendments  to  the  ordinance.   The 
section  refers  only  to  amendments  which  classify  the  use  to 
which  property  may  be  put  o^*  which  establish  or  change  build- 
ing set-back  lines. 

The  proposed  ordinance  referred  to  in  your  request 
outlines  the  establishment  of  height  limits  in  certain  areas 
of  San  Francisco.  The  height  limit  is  not  a  reclassification 
of  uses  in  a  district  nor  is  it  an  establishment  of  a  build- 
ing set-back  line.   See  Brougher  v.  Board  of  Public  Works. 
107  Cal.  App.  15. 
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Thus,  there  is  no  necessity  to  follow  the  requirements 
of  special  notice  to  individual  property  ovmers  as  provided  for 
in  Section  305.3  of  the  Planning  Code. 

However,  the  Planning  Code  does  provide  for  general 
amendments  to  the  Code.  Section  305  provides  as  follows: 

"Sec.  305.  Amendments,  General.  Whenever  the  public 
necessity,  convenience  or  general  welfare  requires,  the 
Board  of  Supervisors  may,  by  ordinance,  amend  any  part  of 
this  Code  as  provided  in  Section  117.1  of  the  Charter  of 
the  City  and  County  of  San  Francisco.  An  amendment  may  be 
initiated  by  the  Board  of  Supervisors  or  by  a  resolution  of 
intention  by  the  Planning  Commission,  or  on  the  application 
of  interested  property  owners  or  their  authorized  agents. 

Section  305.2  regulates  the  type  of  notice  to  be  given  by  the 
Planning  Commission  when  text  amendments  to  the  Planning  Code 
are  to  be  considered  as  follows: 

"Sec.  305.2.  Hearing.  Upon  the  proposal  of  an 
amendment  by  the  Board  of  Supervisors  the  filing  of  an 
application  for  amendment,  or  the  adoption  of  a  resolution 
of  intention  by  the  Planning  Commission,  it  shall  be  the 
duty  of  the  Zoning  Administrator  to  set  a  time  and  place 
for  a  hearing  thereon  before  the  Planning  Commission. 
Notice  of  the  time,  place  and  purpose  of  such  hearing  shall 
be  given  by  at  least  one  publication  in  a  newspaper  of 
general  circulation  in  the  City  not  less  than  twenty  (20) 
days  prior  to  the  date  of  hearing.  A  record  of  pertinent 
information  presented  at  the  public  hearing  shall  be  made 
and  maintained  as  part  of  the  permanent  record  relative  to 
the  proposed  amendment." 

It  is  my  opinion  that  in  order  to  have  a  proper 
amendment  of  the  Planning  Code  so  as  to  include  height  limit 
districts  it  would  be  necessary  to  follow  the  procedure  as 
set  forth  in  Section  305.2. 

You  are  advised  accordingly. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR, 
City  Attorney 

To:  Mr.  James  R.  McCarthy 
Director  of  Planning 
100  Larkin  Street 
San  Francisco,  California  94102 
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OPINION  NO.  63-42 
October  24,  1963 

SUBJECT:   EMBARCADERO  FREEWAY  RAMPS,  REDEVELOPMENT  PROJECT  AREA  E-1 
(GOLDEN  GATEV/AY);  RIGHTS,  PRIVILEGES,  DUTIES  AND  OBLIGA- 
TIONS OF  FEDERAL  GOVERNMENT,  STATE  OF  CALIFORNIA, 
REDEVELOPMENT  AGENCY  AND  CITY  AND  COUNTY  OF  SAN  FRANCISCO 
WITH  RESPECT  TO  DESIGN,  LOCATION  AND  CONSTRUCTION  OF  THE 
RAMPS;  POSSIBLE  ABROGATION  OF  CONTRACTUAL  OBLIGATIONS 
BY  REDEVELOPER  AND  GOVERNMENTAL  AGENCIES  BY  REASON  OF 
DELAY  IN  CONSTRUCTION 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"As  you  know,  the  issue  of  delaying  constiniction  of 
the  Clay-Washington  off-ramps  from  The  Embarcadero,  for  the 
purpose  of  assuring  maximal  aesthetic  treatment  of  the  ramps 
and  their  supports  compatible  with  the  Ferry  Park,  Golden 
Gateway  Redevelopment  Project,  and  surrounding  areas,  is 
presently  pending  before  the  Board  of  Supervisors. 

"The  ramifications  of  delaying  such  construction  for 
a  brief  or  an  extended  period  of  time  are  many  and  serious. 
The  Redevelopment  Agency,  and  the  City  and  County,  have 
entered  into  contractual  obligations  with  Perini  San  Fran- 
cisco Associates  for  development  of  the  Golden  Gateway 
Project  and  its  component  structures  including  garage 
facilities.  The  City  and  County  has  obligations  to 
properly  develop  the  Ferry  Park.  The  City  and  County 
has  an  obligation  to  preserve  as  much  as  possible  the 
aesthetics  as  well  as  the  utilitarian  phases  of  freeway 
ramp  structures. 

"In  order  that  the  Board  of  Supervisors,  with  due 
regard  to  all  legal  considerations  which  are  or  may  be 
affected  by  its  action  in  endorsing  construction  of  the 
ramps  as  now  proposed  by  the  State  or  alternatively  in 
urging  postponement  of  such  construction  in  an  effort 
to  assure  greater  compatibility  with  the  area,  may 
proceed  with  a  full  knowledge  of  the  rights  and  obliga- 
tions of  all  agencies  involved,  the  Board  asks  you  to 
advise  it  in  response  to  the  following  questions: 

"1.  What  are  the  rights,  privileges,  duties,  and 
obligations  of  the  Federal  Government,  the 
State  of  California,  the  Redevelopment  Agency, 
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and  the  City  and  County  of  San  Francisco, 
respectively  with  respect  to  design,  location, 
and  construction  of  the  ramps  and,  necessar- 
ily, the  freeway  of  which  the  ramps  will 
become  an  integral  part? 

"2.   What  are  the  rights,  privileges,  duties,  and 

obligations  of  Perini  San  Francisco  Associates, 
and  of  the  govemm.ental  agencies  specified  in 
the  preceding  paragraph,  concerning  possible 
abrogation  of  their  respective  contracts 
entered  into  in  reliance  upon  the  approved 
Redevelopment  Plan  which  included  provision 
for  the  ramps,  if  a  substantial  delay  in 
construction  thereof  be  authorized? 

"I  assume  that,  if  you  feel  it  necessary  to  do  so 
in  order  to  make  your  advices  as  comprehensive  as  the 
situation  warrants,  you  will  confer  with  the  Controller, 
Redevelopment  Agency,  and  others  directly  concerned. 

"A  great  deal  in  the  way  of  community  values,  as 
well  as  monetary  considerations,  is  involved  in  this 
matter,  and  the  Board  urges  that  your  responses  to  the 
above  be  forthcoming  as  soon  as  possible  but  in  no  event 
later  than  the  Board's  meeting  of ^October  28th,  in  order 
that  undue  delay  may  be  obviated." 


The  legislative  history  pertaining  to  the  construction 
of  the  Embarcadero  Freeway  and  the  proposed  construction  of  the^  ^ 
ramps  by  the  State  as  found  in  the  official  records  of  the  Cler*  s 
office  is  hereinafter  set  forth. 

On  September  2,  1952,  the  Board  of  Supervisors  adopted 
Resolution  No.  12583  requesting  the  State  Division  of  Highways  to 
hold  a  public  hearing  on  the  proposed  location  of  the  Embarcadero 
Freeway. 

By  Resolution  No.  13345,  adopted  May  18,  1953,  the  Board 
of  Supervisors  approved  an  agreement  declaring  a  section  of  State 
Highway  224  between  Broadway  at  The  Embarcadero  and  the  San 
Francisco-Oakland  Bay  Bridge  to  be  a  freeway  as  designated  by  reso- 
lution of  the  California  Highway  Commission  on  January  21,  1953. 
The  Chief  Administrative  Officer  and  the  Director  of  Public  Works 
were  authorized  to  execute  the  agreement. 
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On  June  8,  1953,  the  Freeway  Agreement  was  entered  into 
between  the  City  and  the  State  covering  the  Einbarcadero  Freeway 
between  Broadway  and  the  San  FranciGco-Oakland  Bay  Bridge.   The 
Agreement  provided  for  future  connections  between  the  Embarcadero 
Frcev7ay  and  Clay  and  Washington  Streets,  with  the  notation:  "Future 
connections  to  be  constructed  when  warranted  by  traffic."  These 
connections  are  the  proposed  ramps  now  under  consideration  by  the 
Board. 

Thereafter,  a  question  arose  as  to  whether  the  freeway 
should  be  a  straight  line  or  a  curved  freeway,  and  after  investiga- 
tion and  hearing  the  Board  of  Supervisors,  on  January  3,  1956, 
adopted  Resolution  No.  16288  reaffirming  its  approval  of  the 
reconmendations  of  the  State  Department  of  Public  Works  and  the 
Director  of  Public  Works  of  the  City  and  County  of  San  Francisco 
for  a  straight  line  Embarcadero  Freeway  as  provided  in  the  Freeway 
Agreement  executed  on  June  8,  1953. 

On  October  24,  1960,  Resolution  No.  686-60  was  adopted 
wherein  the  Board  of  Svipervisors  requested  the  State  Department  of 
Public  Works  to  proceed  with  the  steps  necessary  to  acquire  the 
property  and  construct  the  Embarcadero  Freeway  Clay-Washington 
ramp  s . 

On  August  23,  1963,  by  letter,  Mr.  J.  C.  Womack,  State 
Highway  Engineer,  advised  the  Board  of  Supervisors  that  the  State 
had  completed  plans  and  was  ready  to  call  for  bids  for  the  con- 
struction of  the  Clay-Washington  ramps.  Messrs.  Mario  J.  Ciampi, 
John  S.  Bolles  and  Lawrence  Halprin,  architects  for  the  Ferry  Park, 
at  this  time  recommended  to  the  Board  that  the  ramps  be  redesigned 
and  this  is  the  subject  matter  of  the  resolution  now  pending  before 
the  Board  of  Supervisors. 

OPINION 

"1.  What  are  the  rights,  privileges,  duties, 

and  obligations  of  the  Federal  Government, 
the  State  of  California,  the  Redevelopment 
Agency,  and  the  City  and  County  of  San 
Francisco,  respectively  with  respect  to 
design,  location,  and  construct5.on  of  the 
ramps  and,  necessarily,  the  freeway  of  which 
the  ramps  will  become  an  integral  part?" 
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You  have  been  advised  in  previous  opinions  of  this  office 
that  the  power  to  construct,  design,  and  determine  the  location  of 
State  highways,  including  freeways,  has  been  vested  in  the  State  of 
California  and  its  duly  authorized  agencies  under  existing  Constitu- 
tional and  statutory  provisions;  that  municipalities  have  been 
delegated  no  power  in  connection  therewith  by  these  laws  and  possess 
no  inherent  powors  with  rsspect  thereto;  that  the  only  specific 
statutory  authority  granted  municipalities  in  connection  with  the 
construction  of  freex^rays  is  the  power  to  enter  into  an  agreement 
with  the  State  to  close  any  street  or  highway  at  or  near  its  inter- 
ception with  any  freev/ay  under  the  provisions  of  Section  100.2  of 
the  Streets  and  Highways  Code,  which  prohibit  the  permanent  closing 
of  any  such  street  or  highway  except  pursuant  to  such  an  agreement; 
that  in  acting  under  this  authority,  the  municipality  is  acting  in 
an  administrative  capacity  as  an  agency  of  the  State  to  achieve  a 
State  purpose,  and  that  in  exercising  authority  under  this  power 
State  law  is  controlling  over  Charter  provisions.   (See:  Opinion 
No.  1070,  dated  4-26-56;  Opinion  No,  1083,  dated  6-8-56;  Opinion 
No,  1531,  dated  4-17-61;  Letter  Opinion  No.  63-22,  dated  9-18-63, 
and  the  authorities  unon  which  said  opinions  were  based,  to  wit, 
Sec,  36  of  Art.  IV  of ' the  State  Constitution;  Sees,  75,  81,  90, 
100.1,  100.2,  100.3  and  137,  Streets  and  Highways  Code;  Holloway  y. 
Purcell,  35  Cal.  2d  220;  State  ex  rel,  Hall  v.  Morton,  et  al..  276 
P.  67r"Singeltarv  v.  Heathman,  300""S,vJ.""T4'2;  RieHman  v,  Bris.on, 
217  Cal.  383;  Alexander  v.  Mitchell,  119  Cal.  App.  2d  81&;  Lockhart 
V.  City  of  Bakersfiald,  123  Cai.  App.  2d  728;  Simpson  v,  Hite.  36 
Cal.* 2d  125;  Housing  Authority  v.  City  of  Los  Angeles,  38  Cal.  2d 
853;  Drake  v.  City  of  Los  Angeles,  38  Cal.  2d  8727) 

Specifically,  in  Opinion  No.  1070,  it  was  ruled  that  as 
municipalities  had  no  power  to  determine  the  route  of  freeways 
under  State  law  and  had  no  inherent  povrer  in  this  respect,  the 
City  and  County  could  not  enact  an  ordinance  of  any  legal  efficacy 
either  approving  or  disapproving  the  proposed  route  of  a  freeway 
and  therefore  the  Board  of  Supervisors  could  not  submit  such  a 
proposal  concerning  the  Western  Freeway  to  the  electorate  for  a 
declaration  of  policy.   In  Opinion  No.  1531,  it  was  stated  that  a 
proposal  for  a  declaration  of  policy  on  the  question  of  making 
provision  in  the  Master  Plan  of  the  City  and  County  for  a  vehicular 
tunnel  under  Pacific  Heights  could  not  be  submitted  to  the  voters. 
On  the  basis  of  the  same  legal  authority,  it  was  pointed  out  in 
Opinion  No.  1083,  dated  June  8,  1956,  that  a  resolution  then  pending 
before  the  Board  of  Supervisors  opposing  the  Western  Freeway  would 
not,  if  adopted,  have  any  binding  legal  effect  and  would  not  impose 
any  legal  duty  or  obligation  on  the  State  Department  of  Public  Works 
to  discontinue  its  planning  and  action  on  the  Western  Freeway.   In 
agreement  with  the  conclusions  of  these  opinions,  which  are  fully 
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supported  by  the  statutory  and  other  authorities  above  cited,  I 
ruled  on  September  18,  19S3,  in  Letter  Opinion  No.  63-22,  that  in 
the  absence  of  any  provision  in  the  State  law  requiring  the  approval 
of  the  construction  or  design  of  freeways  or  freeway  ramps  by  a 
board  or  commission  of  a  local  agency,  the  approval  of  the  Art  Com- 
mission of  the  City  and  County  was  not  required  in  connection  with 
the  desigxi  and  construction  of  the  freeway  ramps. 

The  principles  of  law  above  stated  with  reference  to  the 
lack  of  legal  power  in  the  City  and  County  to  control  the  construc- 
tion, location  and  design  of  freeways  to  be  constructed  by  the  State 
are  equally  applicable  to  the  Redevelopment  Agency. 

Under  the  Community  Redevelopment  Law,  Part  I  of  Division 
24  of  the  Health  and  Safety  Code,  which  is  the  source  of  the  Agency's 
legal  powers,  no  authority  has  been  delegated  to  the  Agency  to 
control  the  desigii,  location  and  construction  of  freeways,  and, 
absent  such  delegation  of  authority,  the  Agency  possesses  none  in 
these  respects. 

The  Embarcadero  Freeway  is  part  of  the  Interstate  Highway 
System  and  I  am  informed  by  the  State  Highway  Department  that  the 
Federal  Government,  acting  through  the  Secretary  of  Commerce,  will 
grant  Federal  aid  in  the  construction  of  the  ramps  pursuant  to  the 
provisions  of  the  Federal  Highvray  Act  as  amended  (Chapter  I,  Title 
23,  U.S.C.A.),  and  that  pursuant  to  the  requirements  of  that  Act  the 
Federal  authorities  have  approved  the  project  and  the  proposed  plans 
and  specifications  for  the  construction  of  the  ramps.   If  the  ramps 
are  redesigned  the  new  plan  and  design  will  have  to  be  approved  by 
the  Federal  authorities  as  a  condition  to  Federal  financial 
assistance.   (See:   Sections  105,  106,  109,  110,  Chapter  I,  Title  23, 
U.S.C.A.;  Section  820  of  the  Streets  and  Highways  Code  of  the 
State  of  California;  Singeltary  v.  Heathman.  supra.) 

In  the  instant  situation,  as  can  be  seen  from  the  legis- 
lative history  heretofore  outlined,  the  City  and  County  has  already 
exercised  the  only  authority  delegated  to  it  by  State  law  in  con- 
I  nection  with  freeways  by  entering  into  the  Embarcadero  Freeway 
i  Agreement  with  the  State,  and  the  State  proceeded  with  the  con- 
'  struction  of  the  Embarcadero  Freeway  and  now  proposes  to  construct 
■   the  ramps  at  the  designated  location  in  accordance  with  that  Agree- 
I  ment  and  in  further  accordance  with  the  specific  request  of  the 
City  made  in  1960  that  the  ramps  be  constructed. 
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You  are  accordingly  advised  on  the  basis  of  the  factual 
situation  and  the  legal  principles  and  authorities  above  cited  and 
set  forth  that  the  City  and  County  of  San  Francisco  and  the 
Redevelopment  Agency  have  no  legal  rights,  legal  privileges,  legal 
duties  or  legal  obligations  granted  or  imposed  by  any  provision  of 
law  with  respect  to  the  design,  location  and  construction  of  the 
ramps,  and,  of  course,  the  Embarcadero  Freeway,  which  is  already 
constructed.  The  Board  has  the  power  to  adopt  the  resolution  now 
pending  before  it  which  requests  that  the  ramps  be  redesigned.   If 
adopted,  however,  the  recolution  would  have  no  legally  binding 
effect  on  the  State,  and  if,  pursuant  to  such  resolution,  the  State 
Division  of  Highways  agreed  to  redesign  the  ramps,  such  action 
would  be  by  a  voluntary  agreement  and  consent  on  its  part, 

Correlatively,  the  State  has  the  legal  right  to  proceed 
with  the  construction  of  the  ramps  as  originally  designed  and  is 
under  no  legal  duty  or  obligation  to  proceed  with  the  redesign. 

If  the  State  redesigns  the  ramps,  the  Federal  Government 
has  the  right  to  require  that  the  new  plan  and  design  be  submitted 
to  it  for  approval  before  it  provides  Federal  financial  assistance 
in  connection  with  their  construction,  and  the  State  has  the  duty 
and  obligation  to  submit  the  new  plan  and  design  to  the  Federal 
authorities  for  approval  if  it  desires  such  Federal  assistance. 

"2.  What  are  the  rights,  privileges,  duties,  and 

obligations  of  Perini  San  Francisco  Associates, 
and  of  the  governmental  agencies  specified  in 
the  preceding  paragraph,  concerning  possible 
abrogation  of  their  respective  contracts 
entered  into  in  reliance  upon  the  approved 
Redevelopment  Plan  which  included  provision 
for  the  ramps,  if  a  substantial  delay  in 
construction  thereof  be  authorized?" 

Perini-San  Francisco  Associates  by  its  proposal  dated 
March  8,  1960,  letter  dated  September  22,  1960,  and  an  Agreement 
for  Disposition  of  Land  for  Private  Development,  dated  August  27, 
1962,  entered  into  with  the  Redevelopment  Agency  of  the  City  and 
County  of  San  Francisco  has  agreed  to  purchase  land  in  the 
Embarcadero -Lower  Market  Approved  Redevelopment  Project  Area  E-1 
for  the  site  of  a  public  garage,  air  rights  for  the  superstructure 
above  the  garage,  sites  for  residential  area  and  to  develop  these 
sites  in  the  manner  outlined  in  its  proposal  and  Agreement. 
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Schedule  A  of  the  Agreement  describes  the  parcels  to  be 
conveyed,  the  price  of  each  parcel  and  sets  out  the  estimated  dates 
for  the  deposit  of  grant  deeds  in  escrow  by  the  Redevelopment 
Agency  of  the  City  and  County  of  San  Francisco.  The  three-block 
area  bounded  by  Washington,  Battery,  Jackson,  Front,  Pacific  and 
Davis  is  the  only  site  which  has  been  conveyed  to  date  by  the 
Redevnlopment  Agency  and  residential  construction  has  been 
commenced  on  the  property. 

The  two-block  site  to  be  used  for  the  garage  and  office 
building  (Parcel  G-1  as  described  in  Schedule  A)  is  bounded  by 
Clay,  Battery,  Washington  and  Davis.   Schedule  A  of  the  Agreement 
(page  1)  provides  that  the  deed  to  this  Parcel  is  to  be  deposited 
in  escrow"  "within  30  days  after  satisfactory  feasibility  report 
and  sale  of  bonds  or  October  1,  1962,  whichever  is  later," 

"Satisfactory  feasibility  report"  is  defined  in  Schedule  A 
of  the  Agreement  as  follows: 

"An  examination  and  determination  by  a  qualified 
appraiser,  taking  into  consideration  all  relevant  factors, 
and  concluding  therefrom,  that  the  net  revenue  derived  from 
a  parking  facility  constructed  in  accordance  with  the  Re- 
development Plan  and  the  Amendments  to  the  Redevelopment 
Plan  will  be  adequate  to  retire  bonded  indebtedness  on 
terms  required  to  attract  sufficient  capital  to  acquire 
the  Garage  Site  exclusive  of  the  Office  Building  Site 
and  construct  such  a  parking  facility."   (Footnote, 
Page  2  of  Schedule  A) 

"Sale  of  Bonds"  is  defined: 

"Sale  of  tax-free  bonds  to  finance  the  acquisition 
of  the  Garage  Site  exclusive  of  the  Office  Building  Site 
and  construction  of  the  garage  to  be  erected  thereon,  it 
being  understood  that  the  Redeveloper  will  be  obligated 
to  purchase  at  the  same  time  and  price  at  which  said 
bond  issue  is  sold  a  sufficient  amount  of  such  bonds  to 
provide  the  funds  necessary,  when  taken  together  with 
other  sources  of  funds  available  to  the  nonprofit 
garage  corporation,  to  assure  the  ability  of  said  cor- 
poration and/or  the  City  to  consummate  the  purchase  of 
the  Garage  Site  exclusive  of  the  Office  Building  Site." 
(Footnote,  Page  2  of  Schedule  A) 

It  is  my  information  that  negotiations  are  presently  being 
conducted  between  Perini-San  Francisco  Associates  and  the  Redevelop- 
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ment  Agency  respecting  title  to  air  rights  and  part  of  the  garage 
site  plan  for  the  construction  of  an  office  building  above  the 
garage  and  that  this  matter  has  not  yet  been  definitely  concluded. 
It  is  also  my  infomaticn  that  while  demolition  of  all  buildings 
situated  on  the  garage  site  is  close  to  completion,  the  demolition 
has  not  yet  been  completed. 

It  is  my  further  inforuation,  based  on  statements  made  by 
both  Messrs.  J.  P.  Sinclair,  Assistant  State  Highway  Engineer,  and 
Lawrence  Kalprin,  that  the  changes  proposed  by  Messrs.  Ciampi,  Bolles 
and  Halprin  would  move  the  take-off  from  the  freeway  from  the  south 
side  of  Market  Street  as  proposed  by  the  State  to  the  north  side  of 
Market  Street  and  would  change  the  design  of  the  supports  of  the 
freeway  and  the  ramps.  The  route  of  the  ramps  into  Davis  between 
Washington  and  Clay  would  traverse  the  same  route  under  either  plan. 
No  change  would  be  required  in  the  Redevelopment  Plan  under  either 
proposal  a 

Perini-San  Francisco  /Associates  through  Mr.  Robert  0. 
Wilson,  Project  Director,  advised  the  Board  of  Supervisors  bj' 
letter  dated  September  30,  1963,  to  the  effect  that  current  financial 
arrangements  affecting  construction  of  both  the  office  building  and 
the  garage  are  contingent  on  the  ramps  being  in  place  when  the 
garage  is  completed  and  that  the  proposed  eighteen-month  delay  in 
completion  of  these  ramps,  or  any  delay  or  other  action  tending  to 
cast  doubt  as  to  their  construction  as  planned  would  negate  these 
financial  arrangements,  jeopardizing  the  project.   In  this  letter 
the  developer  also  solicits  the  approval  of  the  ramps  as  presently 
proposed  by  the  State  Highway  Commission.  Additional  letters  to 
the  Board  of  Suoervisors  from  Perini-San  Francisco  Associates  by 
Mr.  Wilson  dated  September  18,  1963,  and  Mr.  Thomas  Gray  dated 
September  19,  1963,  are  to  the  same  effect. 

By  letter  addressed  to  the  Board  of  Supervisors  dated 
September  23,  1963,  Messrs.  Wurster,  Bernard!  and  Emmons  and 
DeMars  and  Reay,  architects  for  the  Golden  Gateway  Redevelopment 
Project,  and  Skidmore,  Owings  and  Merrill,  architects  for  the 
Office  Building,  have  advised  the  Board  that  the  final  delay  caused 
by  change  of  plan  in  the  construction  of  the  ramps  would  be  of  "such 
a  magnitude  that  the  economics  of  the  Golden  Gateway's  public  garage 
and  office  building  would  be  put  in  grave  jeopardy. '' 

Mr.  John  Erreca,  Director  of  Public  Works  for  the  State, 
has  advised  the  Board  of  Supervisors  by  letter  addressed  to  Supervisor 
Boas  dated  September  23,  1963,  that  the  ramp  project  as  proposed  by 
the  State  is  ready  to  proceed  to  advertising  for  bids.   He  has 
stated  further  that  the  changes  in  design  and  construction  as 
proposed  would  cause  a  delay  of  eighteen  months  before  the  ramp 
project  could  again  be  advertised  for  bids.  He  has  also  stated 
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that  the  preliminary  estimate  of  additional  costs  is  about 
$400,000.00. 

Paragraph  12,  pages  46  and  47,  of  the  Agreement  for 
Disposition  of  Land  betvreen  Ferini-San  Francisco  Associates  and 
the  Redevelopment  Agency  provides  that  in  the  event  the  redeveloper 
after  submission  of  preliminary  construction  plans  to  the  Agency 
furnishes  evidence  that  it  has  bean  unable,  after  and  despite  dili- 
gent effort,  for  a  period  of  at  least  six  laonths  to  obtain  Hiortgage 
financing  for  the  construction  of  improvements  on  a  particular 
parcel  on  a  basis  and  on  terms  that  would  generally  be  considered 
satisfactory  by  builders  or  contractors  for  improvements  of  the 
nature  and  type  provided  in  preliminary  construction  plans  pertaining 
to  such  parcel,  and  the  redeveloper  shall,  after  having  submitted 
such  evidence  and  if  so  requested  by  the  Agency,  continue  to  make 
diligent  efforts  to  obtain  such  financing  for  a  period  of  three 
months  after  such  request,  but  without  success,  then  the  Agreement 
and  the  escrow  in  connection  therev^irh  shall  at  the  option  of 
either  the  Agency  or  the  redeveloper  be  cancelled  in  so  far  as  it 
relates  to  such  parcel.  The  section  further  provides  that  the 
determination  that  satisfactory  mortgage  financing  on  one  particular 
parcel  is  not  available  will  not  relieve  either  the  Agency  or  the 
redeveloper  from  proceeding  in  accordance  with  the  terms  of  the 
Agreement  respecting  the  construction  of  improvements  on  other 
parcels. 

Whether  changes  in  the  construction  schedule  for  the 
ramps  would  negate  the  financial  feasibility  of  the  garage  and 
office  building  as  stated  by  the  representatives  of  Perini-San 
Francisco  Associates  is  a  question  on  which  the  Board  will  have 
to  be  guided  by  the  statements  in  the  record  now  before  it  or  upon 
such  additional  supplementary  statements  as  it  may  wish  to  have 
presented  by  these  representatives  or  other  fiscal,  architectural 
and  engineering  authorities. 

As  a  legal  matter,  you  are  advised  that  if  Perini-San 
Francisco  Associates  could  establish  that  it  was  unable  to  secure 
satisfactory  financing  of  the  garage  and  office  building  within  the 
time  and  after  making  the  efforts  therefor  provided  in  Section  12 
of  the  Agreement,  above  outlined,  it  could  cancel  the  Agreement  in 
so  far  as  it  relates  to  the  garage  and  office  building. 

The  form  of  Disposition  Agreement  existing  between 
Perini  and  the  Redevelopment  Agency  has  been  approved  by  the 
Federal  Government.  A  cancellation  of  the  Agreement  respecting 
the  parcel  for  the  construction  of  a  garage  by  Perini  on  the  ground 
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that  it  has  been  unable  to  obtain  mortgage  financing  as  permitted  by 
the  contract  would  therefore  not  cause  the  breach  of  any  agreement 
between  the  Redevelopment  Agency  and  the  Federal  Government. 

It  should  be  noted,  however,  that  the  estimated  costs  of 
land  and  garage  is  $2,072,000  for  the  land  and  $6,110,000  for  the 
garage  wich  mail  on  roof,  or  a  total  of  $8,182,000.   It  is 
estimated  that  the  local  grants-in-aid  due  the  City  for  the 
construction  would  be  $1,305,360  for  the  land  and  $3,849,300 
for  the  garage,  or  a  total  cf  $5,254,660,  which  could  be  used  in 
connection  with  credit  to  the  City  and  County  on  costs  of  the 
redevelopment  projects  in  the  City.   In  the  event  that  the  garage 
is  not  constructed,  these  credits  would  not  be  created. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Honorable  Peter  Tamaras,  President 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 
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SUBJECT:   FUHRMAN  AND  WADEN  BEQUESTS:   LIABILITY  OF 
LIBRARY  COMMISSIONERS  FOR  PROPER 
MANAGEMENT  OF  INVESTMENTS 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Thank  you  for  your  Opinion  No.  63-27  in  which  you 
have  set  forth  the  limitations  on  the  use  of  the  funds 
available  to  the  Library  Department  under  the  terms  of 
the  Alfred  Fuhrman  Bequest. 

"Since  the  time  when  this  opinion  was  requested,  the 
Library  Commission  has  discussed  its  obligations  with  re- 
spect to  not  only  the  Fuhrman  Bequest,  but  the  Anna  E. 
Waden  Bequest  as  well.   By  way  of  background,  you  may  re- 
call that  a  former  Library  Commission  disposed  of  a  num- 
ber of  common  stocks  which  were  included  in  the  original 
Fuhrman  Bequest  because  of  the  Commission's  concern  that 
fluctuations  in  the  market  value;  of  these  securities 
might  mean  a  decrease  in  the:  total  value  of  the  Bequest. 
Proceeds  from  the  sale  of  these  securities  were  invested 
in  United  States  Government  obligations.   As  these  bonds 
and  notes  matured,  new  issues  of  similar  character  were 
purchased.  These  securities  have  been  acquired  with  the 
objective  of  receiving  the  highest  rate  of  return  con- 
sistent with  a  reasonable  maturity  date. 

"In  the  case  of  the  Waden  Bequest,  the  common 
stocks  have  been  held.   Dividends  from  these  issaas  have 
been  placed  at  interest  with  local  banks.   The  total 
Value  of  the  Bequest  has  increased  significantly.   How- 
ever, the  Library  Commission  now  feels  that  it  requires 
your  guidance  on  several  qu3stions  regarding  both  be- 
quests, and  has  asked  for  your  opinions  on  these  points: 

"1.   Is  the  bonus  pa3nnent  received  from  Shell  Oil 
Co.  for  gas  and  oil  rights  on  the  Kern  County  properties, 
held  under  the  Fuhrman  Bequest,  considered  income  or  an 
increase  in  value  of  the  corpus  of  the  trust? 

"2.   Under  the  terms  of  the  two  bequests,  and  with 
respect  to  pertinent  legal  restrictions,  first,  what 
types  of  securities  or  properties  may  be  held,  and 
second,  what  types  of  securities  or  properties  may  be 
purchased? 

"3.   What  liability  do  the  Library  Commissioners, 
individually  and  collectively,  have  for  the  proper 
management  of  the  bequests?" 
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OPINION 

1.   Is  the  bonus  payment  received  from  Shell  Oil 
Co.  for  the  gas  and  oil  rights  on  the  Kern  County 
properties,  held  under  the  Fuhrman  Bequest,  con- 
sidered income  or  an  increase  in  value  ot  the  corpus 
ot  the  trust Y 

The  bonus  payment  to  which  you  refer  in  your  first 
question  is  a  $400,000  payment  received  by  the  City  and  County  of 
San  Francisco  under  a  lease  agreement  with  the  Shell  Oil  Company. 
Under  the  lease,  which  runs  for  35  years,  the  Shell  Oil  Company 
acquired  for  the  duration  of  the  lease  all  oil  and  gas  rights 
appurtenant  to  certain  property  owned  by  the  city  and  county  in 
Kern  County.   In  return  the  city  and  county  received  a  12.5  per 
cent  royalty  on  all  oil  and  net  gas  recovery  to  be  extracted 
during  the  lease  period  and,  in  addition,  the  bonus  payment.   This 
latest  lease  agreement  supersedes  an  expired  lease  which  did  not 
provide  for  a  bonus  payment  and  under  which  the  city  and  county 
received  a  26.26  per  cent  royalty  on  all  oil  and  net  gas  recovery. 
It  appears  then  that  the  bonus  pajraient  largely  represents  an 
advance  payment  for  oil  and  gas  which  will  be  severed  from  the 
realty. 

Whether  the  bonus  payment  is  income  or  whethar  it 
constitutes  an  increase  in  the  corpus  of  the  trust  ultimately 
depends  on  the  judgment  of  the  Library  Commission.   The  term 
"corpus"  is  defined  as  "the  capital  or  res  of  an  estate  or  fund, 
as  distinguished  from  the  income  thereof."   (Ballentine's  Law 
Dictionary,  1948  -d. ,  p.  294.)  A  determination  of  what  is  income 
and  what  is  corpus  is  essential  in  trusts  which  restrict  use  of 
trust  funds  to  income  only.  Under  the  terms  of  the  Fuhrman 
decree  of  distribution,  however,  it  is  provided  that  one-half  of 
the  residuary  bequest  be  distributed  to  the  library  for  the 
acquisition  of  additional  books  on  economic  and  political 
subjects,  and  it  is  clear  that  the  trustees  are  not  limited  as  to 
the  amount  of  money  which  can  be  used  at  one  time  for  purchase  of 
the  books  designated.  Accordingly,  the  amount  so  utilized  at  any 
one  time  would  only  be  restricted  by  limitations  which  the 
trustees,  in  the  exercise  of  their  discretion,  might  themselves 
impose.   It  follows  that  the  proper  disposition  of  the  bonus 
payment,  whether  permanently  invested,  placed  in  an  account  for 
current  book  purchases  or  handled  partially  one  way  and  partially 
another  is  a  matter  entirely  within  the  discretion  of  the 
trustees. 

In  making  their  determination,  however,  there  are 
various  considerations  which  the  trustees  should  bear  in  mind. 
One  such  consideration  as  to  the  Fuhrman  trust  is  the  apparent 
intention  of  Mr.  Fuhrman  to  set  up  a  fund  which  would  insure  a 
steady  income  to  the  city  and  county,  an  intention  which  was 
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expressed  by  Mr.  Fuhrman  as  a  suggestion  to  his  executor  that  the 
land  devised  to  the  city  and  county  not  be  sold  but  merely  laasad 
for  oil  production.  Although  the  testator's  intention  was  framed 
as  a  suggestion  to  his  executor  and  was  not  imposed  by  decree  of 
distribution  upon  the  trustees  as  one  of  the  terms  of  the  trust, 
the  intention  of  Mr.  Fuhrman  that  his  bequest  be  utilized  in  such 
a  manner  that  a  steady  income  be  insured  is  entitled  to  great 
weight  by  the  trustees. 

2.   Under  the  terms  of  the  two  bequests,  and  with 
respect  to  pertinent  legal  restrictions,  first,  what 
type  of  securities  or  properties  may  be  held,  and 
second,  what  type  of  securities  or  properties  may  be 

iLurch/ifled? 

The  power  of  the  Commission  to  purchase  securities  or 
properties  to  be  held  as  a  trust  asset  is  governed  generally  by  th^ 
provisions  of  subsection  (1)  of  section  2261  of  the  Civil  Code 
which  provides : 

"In  investing,  reinvesting,  purchasing,  acquiring, 
exchanging,  selling  and  managing  property  for  the  benefit 
of  another,  a  trustee  shall  exercise  the  judgment  and 
care,  under  the  circumstances  then  prevailing,  which  men 
of  prudence,  discretion  and  intelligence  exercise  in  the 
management  of  their  own  affairs,  not  in  regard  to 
speculation,  but  in  regard  to  the  permanent  disposition 
of  their  funds,  considering  the  probable  income,  as  well 
as  the  probable  safety  of  their  capital.  Within  the 
limitations  of  the  foregoing  standard,  and  subject  to  any 
express  provisions  or  limitations  contained  in  any 
particular  trust  instrument,  a  trustee  is  authorized  to 
acquire  every  kind  of  property,  real,  personal  or  mixed, 
and  every  kind  of  investment,  specifically  including,  but 
not  by  way  of  limitation,  corporate  obligations  of  every 
kind,  and  stocks,  preferred  or  common,  which  men  of 
prudence,  discretion  and  intelligence  acquire  for  their 
Own  account." 

(See  McKevitt  v.  City  of  Sacramento  [1921],  55  Cal.  App.  117,  125; 

35  Cal.  Jur.  2d,  Municipel  Corporations,  §215,  p.  34.) 

A  qualification  upon  the  above  language  is  provided  by 
the  terms  of  Section  82  of  the  Charter  of  the  City  and  County  of 
San  Francisco,  which  provides,  in  relevant  part,  as  follows: 

"Funds  received  as  gifts  for  a  specific  purpose,  ::,;/ 
donation,  bequest,  legacy  or  otherwise,  and  held  ir- 
trust  for  the  benefit  of  the  city  and  county  may,  v.-ith 
the  approval  of  the  controller,  be  invested  by  the 
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officer,  board  or  commission  charged  with  control  and 
administration  of  such  trust  or  funds  in  securities 
legal  for  savings  banks." 

The  type  of  securities  legal  for  investment  by  savings  banks  are 
set  forth  in  sections  1350  through  1367  of  the  State  Financial 
Code.   In  general  the  securities  described  in  these  sections  are 
limited  to  certain  government  obligations  and  corporate  bonds  and 
do  not  include  any  common  stocks  or  realty.   Investments  legal  for 
savings  banks  have  also  been  authorized  from  time  to  time  by 
supplementary  legislation.  For  example,  subject  to  compliance 
with  conditions  sat  forth  in  the  enacting  legislation,  bonds 
issued  by  joint  highway  districts,  housing  authorities,  river  port 
districts,  transit  districts  and  toll  bridge  authorities  are 
permissible  investments  for  savings  banks.   (Sts.  &  Hy.  Code 
§25371;  Health  &  Saf.  Code  §34369;  Harb.  6.  Nav.  Code  $6931;  Pub. 
Util.  Code  §26311  and  Sts.  &  Hy.  Code  §30241;  see  18  Ops.  Cal. 
Atty.  Gen.  83.)  Section  1371  of  the  Financial  Code  authorizes  the 
State  Superintendent  of  Banks,  upon  request  in  proper  form,  to 
determine  whether  a  particular  security  is  one  in  which  savings  banks 
are  permitted  to  invest. 

A  different  rule  governs  the  answer  to  your  question  as 
to  what  type  of  property  may  be  retained  by  the  trustees.   Prelim- 
inarily, it  should  be  noted  that  your  request  involves  two  differ- 
ent types  of  property.   In  the  Waden  trust  the  property  in  ques- 
tion consists  of  common  stocks  which  were  originally  part  of  the 
Anna  E.  Waden  Estate  (Probate  No.  149499)  and  which  passed  to  the 
City  and  County  of  San  Francisco  four  years  ago  under  a  decree  of 
final  distribution  which  read,  in  relevant  part,  as  follows: 

"All  the  rest,  residue  and  remainder  of  my  estate  of 
whatsoever  kind  or  character  and  wheresoever  situate,  I 
give,  devise  and  bequeath  to  the  City  and  County  of  San 
Francisco,  a  municipal  corporation  of  the  State  of 
California.   This  gift  shall  h-i   known  as  the  'Anna  E. 
Waden  Fund'.   It  is  my  desire  that  the  principal  and 
income  thereof  shall  be  us.ad  to  construct  and  equip, 
but  not  to  maintain,  a  branch  library  within  said  City 
and  County  which  shall  be  known  as  the  'Anna  E.  Waden 
Library'.   In  the  event  that  the  appropriate  authori- 
ties of  said  City  and  County  deem  such  use  of  said  fund 
to  be  impracticable,  I  direct  that  the  said  fund  be 
used  for  some  other  library  purpose  (other  than  routine 
maintenance  and  upkeep)  which  shall  constitute  a 
memorial  to  me  and  bear  my  name." 

It  is  my  understanding  that  it  has  not  been  feasible 
during  the  past  four  years  to  build  a  new  branch  library  but 
that  the  Library  Commission  intends  to  use  the  Anna  E.  Waden 
Fund  for  a  new  library  as  soon  as  it  is  practical  to  do  so. 
The  question  then  is  whether,  in  the  meantime,  the  common  stocks 
which  make  up  the  Anna  E.  Waden  Fund  may  be  retained  or  whether 
they  must  be  sold  or  exchanged  for  other  assets.   In  the  Fuhrman 


OPINION  NO.  63-43 
November  5,  1963 
Page  5 


trust,  as  noted  above,  the  property  involved  is  not  securities  but 
certain  oil  and  gas  producing  lands  which  once  belonged  to  the 
Fuhmian  Estate.   The  term  generally  used  to  describe  land  contain- 
ing mineral  or  other  deposits  which  are  under  development  is 
"wasting  assets,"  and  your  request  presents  the  question  of 
whether  retention  of  such  assets  in  a  trust  is  proper. 

A  trustee's  obligations  as  to  retention  of  property  is 
governed  by  subsection  (2)  of  section  2261  of  the  Civil  Code  which 
provides : 

"In  the  absence  of  express  provisions  to  the  con- 
trary in  the  trust  instrument,  a  trustee  may  continue  to 
hold  property  received  into  a  trust  at  its  inception  or 
subsequently  added  to  it  or  acquired  pursuant  to  proper 
authority  if  and  as  long  as  the  trustee,  in  the  exercise 
of  good  faith  and  of  reasonable  prudence,  discretion  and 
intelligence,  may  consider  that  retention  is  in  the  best 
interests  of  the  trust." 

Research  has  not  disclosed  any  cases  construing  the  subsection 
quoted  nor,  with  reference  to  tha  Fuhrman  Trust  and  its  particular 
terms,  any  authority  placing  upon  the  trustees  a  special  duty  to 
dispose  of  wasting  assets.  Moreover,  in  contrast  to  the  San 
Francisco  Charter  provision  limiting  investment  of  trust  funds  to 
securities  legal  for  savings  banks,  the  Charter  does  not  contain 
any  restrictions  on  assets  which,  as  here,  are  part  of  a  trust  at 
its  inception.   It  follows,  then,  that  the  trustees  may  retain  the 
common  stocks  belonging  to  the  Waden  Fund  and  the  real  property 
which  was  part  of  the  Fuhrman  Bequest  as  long  as,  in  the  exercise 
of  good  faith  and  of  reasonable  prudence,  discretion  and  intelli- 
gence, they  determine  that  retention  is  in  the  best  interests  of 
the  trust  involved. 

In  reaching  their  decision  as  to  whether  the  trust 
assets  involved  here  should  be  retained  or  sold  and  reinvested,  the 
trustees  should  weigh  all  factors  which  are  relevant  to  the  issue 
of  what  constitutes  the  best  interests  of  the  trust  in  question. 
For  instance,  among  the  factors  which  should  be  given  some  consid- 
eration are  the  size  of  the  fund,  the  desirability  of  diversifica- 
tion, the  specific  intention  of  the  testator,  tha  length  of  time 
the  trust  is  expected  to  remain  in  investment  form,  and  the  cost, 
if  any,  of  selling  present  assets  and  replacing  them  with  other 
investments.  As  to  the  Anna  E.  Waden  Fund,  the  trustees'  evalua- 
tion should  also  recognize  that,  once  sold,  the  common  stocks 
which  are  now  part  of  the  trust  estate  cannot  be  repurchased  or 
exchanged  for  other  common  stocks  because  of  the  prohibition  of 
section  82  of  the  Charter  and  that,  since  the  purpose  of  the  Fund 
is  to  build  a  branch  library,  investment  should  be  sufficiently 
liquid  to  assure  ready  availability  of  funds.  Some  additional 
considerationswhich  should  guide  a  trustee  in  determining  proper 
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investment  of  trust  assets  are  set  out  in  section  227  of  the  Re- 
statement Second  of  Trusts  and  in  the  following  Comment. 

Finally,  it  should  be  pointed  out  that  the  trustees  need 
not  and  should  not  make  their  decision  without  considering  such 
pertinent  information  and  advice  as  is  available  from  persons 
experienced  in  the  field  of  public  investment.   (See  Rest.  2d 
Trusts,  §227,  Comment  b.)   The  trustees  may  call  upon  the  knowledge 
and  experience  of  the  fiscal  and  other  officers  of  the  city  and 
county  and,  as  we  have  seen,  section  82  of  the  Charter  expressly 
provides  that,  prior  to  making  any  investment  of  trust  funds,  the 
trustees  must  secure  the  approval  of  the  Controller.   In  addition, 
the  trustees  may  obtain  expert  advice  as  to  anticipated  economic 
trends  and  may  inquire  as  to  what  investment  policies  are  being 
used  by  other  established  institutions  with  a  public  purpose,  such 
as  the  University  of  California.   (See  Comment,  39  Cal.  L.  Rev. 
380,  391;  Rest.  2d  Trusts,  §227;  cf.  Day  v.  First  Trust  &  Sav.  Bank 
[1941]  47  Cal.  App.  2d  470.)  Each  trustee,  however,  should  bear  in 
mind  that,  although  he  may  take  into  consideration  the  advice  and 
opinion  of  other  persons,  it  is  his  duty,  subject  to  the  limita- 
tions contained  in  the  Charter,  to  exercise  his  own  independent 
discretion  and  judgment  in  making  his  final  decision  and  that  he 
may  not  delegate  that  duty  to  any  other  person.   (Estate  of  Talbot 
[1956],  141  Cal.  App.  2d  309,  317.) 

3.  What  liability  do  the  Library  Commissioners, 
individually  and  collectively,  have  for  the  proper 
Management  of  the  bequests.^ 

The  Library  Commissioners  are  officers  of  the  City  and  County 
of  San  Francisco  and  act  as  trustees  in  connection  with  these  be- 
quests. As  such  trustees,  the  Commissioners  are  subject  to  the 
duties,  obligations  and  liabilities  which  attach  to  trustees  acting 
in  a  fiduciary  capacity.  The  duties,  obligations  and  liabilities 
are  set  forth  in  §§2228-2239  and  §§2258-2263  of  the  Civil  Code.   I 
do  not  view  the  Government  Code  sections  enacted  in  the  1963  legis- 
lative session  which  relate  to  the  liability  of  public  officers  and 
employees  of  the  public  entity  as  a  limitation  upon  this  particular 
liability  (see  Gov.  Code  §§820,  820.2  and  825.6)  and  believe  that 
the  general  rules  expressed  in  City  Attorney  Opinion  Nos.  1376  and 
1377  issued  August  13,  1959,  are  still  applicable.   It  is  my 
opinion,  therefore,  that  the  Commissioners  are  required  to  manage 
the  trust  estates  with  reasonable  skill,  prudence  and  diligence  and 
are  liable  for  any  breach  in  the  performance  of  the  duties  set 
forth  herein. 


You  are  so  advised. 
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Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 


TO:  Mr.  Frank  A.  Clarvoe,  Jr. 
Secretary 

Public  Library  Commission 
Civic  Center 
San  Francisco,  California  94102 
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SUBJECT:   PERMITS  TO  OPERATE  VEHICLES  FOR  TRANSPORTATION  OF 
HANDICAPPED  PERSONS;  JURISDICTION  OF  OPERATION 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"A  communication  has  been  received  from 
Servicar  of  Northern  California,  Inc.,  through 
their  attorneys,  Shapro,  Anixter  and  Aronson, 
requesting  information  from  this  Department  as 
tf>  what  type  of  permit  is  necessary,  if  any,  for 
them  to  conduct  the  business  providing  transpor- 
tation to  physically  handicapped  persons,  both 
children  and  adults,  between  their  homes  and 
place  of  therapy,  medical  treatment,  etc.  A 
copy  of  their  letter  is  attached  for  your  in- 
formation and  study.   This  letter  outlines  in 
detail  the  type  of  service  proposed  to  be 
furnished  by  this  company. 

"While  no  person  may  engage  in  the  business 
of  operating  motor  vehicles  for  the  transporta- 
tion of  persons  for  hire  without  a  resolution  by 
the  Police  Commission  that  public  convenience  and 
necessity  require  the  service  proposed,  the  opera- 
tion described  in  their  communication  does  not 
seem  to  fall  within  the  purview  of  the  various 
permits  described  in  the  Police  Code  as  requiring 
certificates  of  public  convenience  and  necessity. 
In  fact,  thought  has  been  given  that  the  proposed 
operation  might  be  under  the  jurisdiction  of  the 
Health  Department  since  the  passengers  would  be 
physically  handicapped  and  the  vehicles  to  be 
operated  would  in  arme   respects  be  similar  to 
ambulances . 

"The  Police  Commission  would  appreciate  an 
opinion  from  you  as  to  whether  a  permit  is  neces- 
sary for  the  type  of  operation  contemplated,  and 
if  so,  would  the  issuance  of  the  permit  be  under 
the  jurisdiction  of  the  Police  Department,  the 
Health  Department,  or  some  ether  City  department." 

OPINION 

From  the  letter  attached  to  your  request,  the  applicant, 
Servicar  Corporation,  plans  to  engage  in  a  business  and  which  will 
provide  a  for  hire  transportation  service  to  both  children  and 
adult  handicapped  persons.   This  transportation  service  would  be 
from  their  homes  to  places  of  therapy,  medical  treatment,  recrea- 
tion, and  return.   The  applicant  would  perform  this  service  through 
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the  use  of  a  fleet  of  vehicles  OTTOed  and  operated  by  the  applicant. 
The  applicant  states  that  he  is  not  furnishing  either  a  taxicab  or 
ambulance  service.   The  applicant  will  dispatch  from  a  dispatcher  s 
office  a  vehicle  and  driver  to  anyone  requesting  such  service. 
Where  a  handicapped  person  desires  the  service  daily  or  weekly,  one 
call  will  suffice  to  assure  him  of  the  presence  and  availability  of 
a  motor  vehicle  to  transport  him  at  the  appointed  time  each  day  of 
each  week. 

Section  1075  cf  the  Police  Code  reads  in  part  as  follows: 

"SEC.  1075.  Providing  for  the  Issuance  of 
Certificates  of  Public  Convenience  and  Necessity 
in  Licensing  Vehicles  for  Hire.  No  license  or 
permit  shall  be  issued  for  the  operation  of  any 
motor  vehicle  engaged  in  the  business  cf  or  used 
for  transporting  passengers  for  hire,  \inless  and 
until  the  Police  Cotnmission  shall  by  resolution 
declare  that  public  convenience  and  necessity  re- 

?uire  the  proposed  motor  vehicle  for  hire  service 
or  which  application  for  a  license  or  permit  is 
made. " 

Sections  1076,  1077,  and  1078  of  the  Police  Code  set  forth 
the  procedure  whereby  an  application  is  made  and  a  hearing  is  held 
as  well  as  the  authority  of  the  Police  Ccnmission  to  issue  a  Certi- 
ficate of  Public  Convenience  and  Necessity  to  any  business  engaged 
in  the  use  of  motor  vehicles  for  transporting  persons  for  hire. 

Descriptions  of  the  service  set  forth  in  the  applicant's 
letter  bring  it  clearly  within  the  provision  of  Section  1075  of  the 
Police  Code.  Consequently,  the  applicant  should  make  an  application 
to  the  Police  Commission  in  accordance  with  the  provision  cf  Section 
1077  of  the  Police  Code  in  order  that  the  Commission  may  make  a  de- 
claration of  the  public  necessity  and  convenience  for  such  a  service 
in  San  Francisco. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  K.  O'CONNOR 
City  Attorney 


To:  The  Honorable  Harold  R.  McKinnon 
President,  Police  Commission 
850  Bryant  Street 
San  Francisco,  California  94103 
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SUBJECT:   CONTRACTORS'  LICENSE  TAX  LEGALITY  THEREOF;  EFFECT  OF 
ATTORNEY  GENERAL'S  OPINION  NO.  63/111 


Dear  Sir: 


I 


Your  request   for  an  opinion  is   as   follows: 

REQUEST 

"The  Tax  Collector's  Office  in  San  Francisco 
has  been  imposing  a  $10.00  per  year  license 
fee  on  Contractors  acting  in  that  capacity 
in  the  City  and  County  of  San  Francisco.  (Sec. 
200,  Part  m,  San  Francisco  Municipal  Code) 

"May  we  ask  what  effect  Opinion  No.  63/111  of 
the  Attorney  General,  issued  October  16,  1963, 
might  have  on  this  procedure?" 

0  PIN  ION 


In  Attorney  General  Opinion  No.  63/111,  under  consideration 
were  county  ordinances  requiring  all  contractors  doing  business  in 
the  unincorporated  territory  of  the  county  to  have  a  contractor's 
permit  as  a  prerequisite  to  obtaining  a  building  permit.   A  con- 
tractor was  required,  in  addition,  to  obtain  a  county  business 
license  as  a  condition  precedent  to  the  issuance  of  the  contractor's 
permit.   There  were  six  grounds  upon  which  the  county  business 
license  could  be  revoked  or  refused  and  two  grounds  upon  which  the 
contractor's  permit  could  be  revoked.   These  ordinances  as  relat- 
ing to  contractors,  based  on  statutory  and  case  law,  were  stated 
in  Opinion  63/111  to  "constitute  an  invalid  attempt  to  regulate 
contractor  qualifications;  have  the  necessary  effect  of  limiting 
the  contractors'  right  to  work;  bear  little  relation  to  the  regu- 
lation of  the  quality  and  character  of  installations  through  a 
system  of  building  permits  and  involve  the  imposition  of  a  license 
tax  which  is  regulatory  in  nature  and  not  imposed  solely  for  the 
purpose  of  raising  revenue."  Therefore,  it  was  ruled  that  since 
the  state  has  fully  occupied  the  field  of  licensing  contractor's 
qualifications  through  the  State  Contractor's  Law  (Business  and 
Profession's  Code,  Section  7000,  et  seq.),  these  ordinances  which 
promulgated  a  system  of  permits  constituting  regulation  of  con- 
tractor's qualifications  created  an  unconstitutional  conflict 
with  state  law  and  were  invalid,  and  the  county  ordinances  could 
not  be  validated  as  a  revenue  measure  because  of  Business  and 
Profession's  Code  Section  16100  which  precludes  county  license 
taxes  for  revenue  purposes  and  limits  them  to  the  raising  of  funds 
for  the  purpose  of  regulation  of  occupations. 
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San  Francisco's  power  to  levy  a  license  tax  for  revenue 
purposes,  as  provided  in  Section  200,  Part  III,  San  Francisco 
Municipal  Code,  is  not  derived  from,  nor  is  it  restricted  by, 
enactments  of  the  State  Legislature.   Section  200  reads  as 
follows: 

"Sec.  200.   Contractors.   (a)  Definition.  When 
used  in  this  section,  the  term  'contractor'  shall  mean 
only  an  individual,  a  trust,  estate,  partnership,  com- 
pany or  corporation  licensed  as  a  contractor  by  the 
Contractors  State  License  Board  of  the  Department  of 
Professional  and  Vocational  Standards,  State  of  California. 

"(b)  License  Tax.   Every  contractor  who  engages  in 
the  business  of  or  acts  in  the  capacity  of  a  contractor 
in  the  City  and  County  of  Sen  Francisco  shall  pay  in 
advance  to  the  Tax  Collector  an  annual  license  tax  of 
Ten  ($10.00)  Dollars.   All  licenses  issued  under  the 
provisions  of  this  section  shall  expire  on  the  Isst  day 
of  June  next  following  date  of  issue.   Said  taxes  shall 
not  be  prorated  or  refunded. 

"(c)  Penalty.   If  said  tax  shall  not  be  paid  within 
thirty  (30)  days  after  the  same  shall  become  due  and  pay- 
able, ten  (10%)  per  cent  of  the  amount  thereof  shall  be 
added  thereto  as  a  penalty  for  non-payment,  and  if  said 
tax  is  not  paid  within  sixty  (60)  days  after  becoming  due, 
fifteen  (15%)  per  cent  of  the  amount  thereof  shall  be 
added  thereto  and  if  not  paid  within  ninety  (90)  days 
after  becoming  due,  twenty-five  (25%)  per  cent  of  the 
amount  thereof  shall  be  added  thereto. 

"(d)  Exception.   Any  contractor  having  a  valid 
license  or  certificate  of  registration  issued  by  any 
office  or  department  of  the  City  and  County  other  than 
the  Tax  Collector,  authorizing  him  to  engage  in  the 
business  or  act  in  the  capacity  of  a  contractor,  shall 
be  exempt  from  the  provisions  of  this  section  while^ 
acting  under  authority  of  such  license  or  registration 
certificate;  provided,  however,  that  when  said  con- 
tractor exceeds  the  authority  granted  by  such  license 
or  registration  certificate,  the  provisions  of  this 
section  shall  be  applicable. 

"(e)  Violation,  a  Misdemeanor.   Every  contractor 
who  engages  in  business  or  acts  in  the  capacity  of  a 
contractor  in  the  City  and  County  of  San  Francisco  with- 
out first  paying  the  license  tax  provided  in  this  section 
shall  be  guilty  of  a  misdemeanor.   Each  such  contractor 
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shall  be  guilty  of  a  separate  offense  for  each  and 
day  during  any  portion  of  which  any  violation  of  any 
provisions  of  this  section  is  committed,  continued  or 
permitted  by  such  contractor,  and  shall  be  punishable 
ace  or  ding  Ij'," 

Section  200  is  based  on  the  authority  granted  to  San  Francisco  in 
the  enactment  of  its  Charter,  pursuant  to  the  provisions  of  Sec- 
tions 6  and  8  of  Article  11  of  the  Constitution.    In  West_Coast 
Advertising  Co.  v.  San  Francisco  (1939)  14  Cal.  2d  516,  at  page  526, 
the  Supreme  Court  sets  forth  the  basis  upon  which  San  Francisco 
could  levy  a  license  tax  in  the  following  language: 

"We  therefore  conclude  that  tha  Constitution  and 
not  the  charter  is  the  source  of  the  city's  power  to 
levy  taxes;  that  pursuant  to  the  constitutional  grant 
which  has  been  accepted  by  the  city,  it  has  acquired 
complete  control  over  its  mimicip.':il  affairs,  including 
the  power  to  levy  license  taxes  for  revenue  purposes; 
that  the  restrictions  on  the  exerciss  of  that  power 
are  only  the  limitations  and  restrictions  appearing 
in  the  Constitution  and  in  the  charter  itself;   and 
that  inasmuch  as  the  charter  contains  no  express 
limitation  upon  the  power  to  impose  license  taxes  for 
revenue  purposes  upon  the  class  of   business  conducted 
by  the  plaintiff  herein,  the  tsxfcs  paid  by  it  and  here- 
in sought  to  be  recovered  were  n'5t  illegally  imposed." 

Further,  the  imposition  cf  criminal  penalties  for  failure 
to  obtain  a  business  license  does  not  maks  an  ordinance  imposing 
same  regulatory,  for  cities  may  require  the  pajraent  of  a  business 
license  tax  by  businesses  regulated  by  state  law  and  include 
criminal  penalties  for  failure  to  pay  for  and  secure  such  local 
license.   (See  In  re  Groves  (1960)  54  Cal.  2d  154.) 

Therefore,  I  advise  you  that  Attorney  General's  Opinion 
No.  63/111  in  no  way  affects  the  procedure  whereby  San  Francisco 
levies  a  business  license  tax  in  accordance  with  Section  200, 
Part  III,  San  Francisco  Municipal  Code. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 

To:   Mr.  Basil  Healey 
Tax  Collector 
107  City  Hall 
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LETTER  NO.  63- 9- A 
June  27,  1963 


Mr.  Sherman  P.  Duckel 

Chief  Administrative  Officer 

Room  289,  City  Hall 

San  Francisco  2,  California 


Re:   Ordinance  re  Fees  Charged  for 
Various  Coroner  Services; 
Incorporation  of  State  Law  by 
Reference 

Dear  Mr,  Duckel: 

Pursuant  to  your  written  request  under  date  of  May  28, 
1963,  please  find  attached  hereto  an  origi.nal  and  three  copies 
of  a  proposed  amendment  to  the  San  Francisco  Administrative 
Code  which  sets  forth  certain  fees  to  be  charged  by  the  Coroner 
for  the  issuance  of  certain  documents. 

I  regret  that  after  checking  the  authorities  relative 
to  this  matter  it  would  not  be  possible  to  draft  the  amendment 
in  such  terms  so  as  to  make  the  fees  charged  for  the  specified 
documents  automatically  change  whenever  similar  fee  adjustments 
are  authorized  by  State  law.  The  decisions  of  the  courts  are 
presently  to  the  effect  that  while  incorporation  by  reference 
to  other  existing  law  is  valid,  such  incorporation  by  reference 
cannot  be  made  to  some  future  or  contemplated  statute.   In  the 
latter  instance,  this  would  be  an  invalid  delegation  of  legisla- 
tive authority.   (In  re  Burke,  190  Cal.  326;  Brock  v.  Superior 
Court,  9  Cal.  2d  291;  Palermo  v.  Stockton  Theatres.  32  Cal.  2d 
53;  82  C.J.S.  Statutes"  §  70.  p.  124.) 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 

Ordinance  Attached 
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FILE  NO.  0RDINMI3E  NO. 


AME^!DING  SECTION  8.14  OF  THE  SAN  FRANCISCO  ADMINISTRATIVE  CODE  BY 
REVISING  CERTAIN  FEES  CHARGED  BY  THE  CORONER  FOR  CERTAIN  DOCUMENTS; 
REPEALIIK;  ordinance  no,  i451  (SERIES  OF  1939). 

Be  it  Ordained  by  the  People  of  the  City  and  County  of  San  Francisco; 

Section  1.   Section  8.14  of  the  San  Francisco  Administrative 
Code  is  hereby  amended  to  read  as  follows; 

Sec,  8.14.  The  coroner  is  hereby  authorized  to  charge  the 
following  fees  to  defray  the  cost  of  the  issuance  of  the  follow- 
ing mentioned  documents  and  any  person  requesting  such  documents 
shall  pay  the  following  fees: 

Proof  of  death  for  insurance  purposes  .....  $2.00 

Statement  of  attending  physician  at  death  2.00 

Certified  copy  of  verdict , 2.00 

Certified  copy  of  necropsy  report  5^00 

Certified  copy  of  pathological  report ,  .  .  .  .   5c00 

Certified  copy  of  toxicological  report   ....  5.00 

Certified  copy  of  coroner's  register   ......   5.00 

Search  of  records  ..,,...,....  2.00 

Copy  of  transcript  of  testimony  thirty- five  cents  ($0.35)  for 
100  words  for  an  original  ribbon  copy;  for  each  copy  for 
the  party  buying  the  original,  made  at  the  same  time,  ten 
cents  ($0.10)  each  for  100  words;  for  a  first  copy  to  any 
other  person  fifteen  cents  ($0.15)  for  each  100  words,  and 
for  each  additional  copy,  made  at  the  same  time,  ten  cents 
($0.10)  for  each  lO'J  words. 

All  fees  received  by  the  coroner  in  payment  of  the  issuance  of 
the  documents  mentioned  in  this  section  shall  be  deposited  with  the 
treasurer. 

Section  2.  Ordinance  No.  1451  (Series  of  1939),  entitled 
"AUTHORIZING  THE  CORONER  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  TO 
CHARGE  CERTAIN  FEES  TO  DEFRAY  THE  COST  OF  THE  ISSUANCE  OF  COPIES  OF 
CERTAIN  DOCUMENTS"  is  hereby  repealed. 


APPROVED  AS  TO  FORM: 
THOimS  M.  O'CONNOR 
City  Attorney 

By.,, , 

Chief  Deputy  City  Attorney 


LETTER  NO.  63 -9 -B 


March  29,  1963 


Mr.  Ben  Benas 

Purchaser  of  Supplies 

270  City  Hall 

San  Francisco  2,  California 

Subject:   Sale  of  Surplus  City  Equipment; 

Necessity  of  Advertising  for  Bids 

Dear  Mc.  Benas: 

Tills  refers  to  your  inquiry  v^ith  respect  to 
the  legal  method  of  disposing  of  surplus  city  equipment 
to  other  governmental  agencies  at  a  negotiated  amount 
without  calling  for  bids,  and  in  particular,  whether  a 
sale  of  surplus  fire  equipment  can  be  made  to  small  fire 
districts  at  a  token  figure  belcw  market  value. 

The  last  sentence  of  paragraph  two  of  Charter 
Section  88  requires  the  Pijrchaser  to  advertise  for  bids 
when  selling  surplus  city  property.   Exceptional  circum- 
stances --  e.g.  where  it  is  impossible  or  futile  to 
advertise  for  bids  --  may  render  the  section  inapplicable 
(see  City  Attorney  Opinion  No.  3401  dated  July  24,  1942). 

However,  the  sale  of  surplus  fire  equipment 
would  not  be  such  as  to  permit  dispensing  with  the  require- 
ment of  advertising  for  bids.    In  addition,  a  sale  of  such 
equipment  "at  a  discount  figure  below  market  value"  would 
clearly  be  illegal  in  that  it  would  not  secure  for  the  city 
the  highest  possible  price  available. 

Very  truly  yours. 


THOMAS  M.  O'COroiOR 
City  Attorney 
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LETTER  NO.  63-10 
July  1,  1963 


Mr.  Robert  C.  Kirkwood 

Manager  of  Utilities 

Room  287 ,City  Hall 

San  Francisco,  California  94102 

Re:  Airport  Courtesy  Coach  Service 
Dear  Mr.  Kirkwood: 

Your  letter  of  June  28  relative  to  the  airport  coach 
service  to  and  from  the  terminal  building  and  outlying  park- 
ing garage  poses  two  questions: 

1.  May  the  Public  Utilities  Commission  use  Municipal 
Railway  equipment  to  provide  the  service  and  by 
contract  with  a  non-city  agency  provide  for  its 
operation  and  maintenance? 

Preliminarily,  in  view  of  the  control  of  the  Public 
Utilities  Commission  over  both  the  Municipal  Railway  and  the 
airport,  as  expressed  in  Charter  Sec.  121,  and  subject  to 
existing  fiscal  and  budgetary  controls,  the  Public  Utilities 
Commission  may  authorize  use  of  Municipal  Railway  equipment 
at  the  airport.   However,  the  civil  service  provisions  of  the 
charter  prevent  contracting  with  a  private  agency  for  operation 
of  such  equipment;  such  a  contract  being  one  to  provide  personal 
services  only. 

Charter  Section  142  requires: 

"All  positions  in  all  departments  and  offices  of  the 
city  and  county,  including  positions  created  by  laws 
of  the  State  of  California,  where  the  compensation 
is  paid  by  the  city  and  county,  shall  be  included  in 
the  classified  civil  service  of  the  city  and  county, 
and  shall  be  filled  from  lists  of  eligibles  prepared 
by  the  civil  service  commission,  excepting  ..." 
[5  exceptions  —  (1)  attorneys  and  physicians; 
(2)  inmate  help  or  student  nurses,  or  part-time 
services;  (3)  persons  employed  in  positions  outside 
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the  city  and  county  upon  construction  work  being 
performed  by  the  city  and  county  when  such  positions 
are  exempted  from  said  classified  civil  service  by 
an  order  of  the  civil  service  commission;  (4)  persons 
employed  for  expert  professional  temporary  services; 
and;  (5)  positions  or  appointments  made  exempt  by 
charter  provisions]. 

In  none  of  the  exceptions  do  I  find  authority  for  contract- 
ing for  the  operation  of  such  city  equipment.   It  may  be  argued  that 
Charter  Section  142  has  no  application  because  no  present  position 
exists  at  the  airport  for  coach  operators,  however  there  is  ample 
charter  authority  for  the  creation  of  new  positions  and  the  manner 
and  means  by  which  they  can  be  filled  (Charter  Sections  143,  144, 
145,  145.1,  148,  and  149).   Supporting  this  conclusion,  by  analogy, 
ai^e  Stockburgery.  Riley  (1937)  21  C.A.  2d  165,  and  State  Comp.  Ins. 
Fund  V.  Riley  (1937)  9  Cal.  2d  126,  cases  arising  under  the  con- 
stitutional  provisions  relative  to  state  civil  service. 

Dicta  in  the  Stockburger  case  suggests  that  temporary 
employments  by  contract  for  personal  services  would  be 
proper  as  an  implied  exception  to  state  civil  service  requirements. 
Emplo}rment  by  the  City,  however,  is  governed  by  the  charter  as  a 
municipal  affair,  and  charter  section  142  does  not  make  this  same 
distinction;  it  uses  the  word  "temporary"  only  in  exception  (4)  in 
connection  with  expert  professional  services.  Moreover  Charter 
section  142  is  concerned  with  "positions"  not  appointments.   Once 
"positions"  are  created.  Charter  sections  148  and  149  distinguish 
between  emergency,  temporary,  seasonal  and  petmanent  appointments. 

Thus,  the  fact  that  the  courtesy  coach  service  is  only  to 
be  provided  for  two  years  or  less,  does  not  permit  an  exception  to 
civil  service  requirements. 

2.  May  the  Public  Utilities  Commission  contract  with 
a  non-city  agency  to  furnish  the  equipment,  and 
provide  the  operation  and  maintenance  thereof? 

I  answer  this  question  in  the  affirmative.   Here,  the 
personal  service  features  of  the  contract,  as  in  many  types  of 
contracts  entered  into  by  the  city,  are  incidental.  The  airport 
courtesy  service  is  not  a  part  of  the  San  Francisco  transit  system, 
inasmuch  as  there  would  be  no  connection  with  any  of  the  lines  or 
routes  of  the  Municipal  Railway,  no  transfer  privileges  and  no 
collection  of  fares.   It  is  intended  as  an  accommodation  to  the 
traveling  public,  pending  construction  of  the  airport  parking 
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building,  and  is  unique  in  purpose  and  duration.  Thus,  the  Public 
Utilities  Commission  is  not  required  to  use  equipment  of  the 
Municipal  Railway,  and  in  the  exercise  of  its  discretion  may  look 
to  a  Contractor  to  provide  the  service. 

The  fact  that  the  contracting  party  would  have  to  furnish 
the  equipment  as  well  as  the  operators  makes  the  personal  service 
feature  merely  an  incident  of  the  contract  and  clearly  is  outside 
the  civil  service  provisions  of  the  charter.   (Heard  v.  Board  of 
Administration  (1940)  39  C.A.  2d  685  (contract  to  furnish  truck 
and  driver)  and  Wisconsin  ex  rel  Sottile  v.  Mensing  (Wis. — 1941) 
298  N.W.  620,  134  ALR  1144  (contract  to  furnish  teams  and  teamsters), 

In  summary  then,  the  charter  forbids  contracting  with  a 
third  party  to  furnish  bus  operators  to  run  city  equipment.   Such 
equipment  would  have  to  be  operated  by  persons  occupying  the  ap- 
propriate civil  service  position,  or  possibly  a  new  position  -- 
airport  courtesy  coach  service  operator.  The  charter  does  not 
forbid  a  contract  wherein  personal  service  is  only  an  incident 
or  part  of  what  is  required  of  the  contractor. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

MMD 


LETTER  NO.    63-11 


July  10,    1963 


Honorable  Roger  Boas 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   San  Freincisco  Unified  School  District; 
Temporary  Assignment  of  Certain 
Employee  Under  Charter  Section  141 

Dear  Supervisor  Boas : 

In  your  letter  relative  to  the  application  of  my  Opinion 
No.  62-56  regarding  the  temporary  assignment  of  duties,  you  have 
cited  to  me  some  examples  of  employees  performing  duties  outside 
of  their  classifications.   The  facts  surrounding  these  examples 
have  been  reviewed  with  the  departments  concerned  and  I  am  answer- 
ing your  inquiry  in  two  separate  letters  due  to  the  difference  in 
the  facts  and  because  one  example  involved  an  employee  of  the 
San  Francisco  Unified  School  District. 

Fred  Sala  is  classified  as  J78  Stockman,  and  since  1955 
has  been  performing  the  duties  of  a  Typewriter  Repairman  for  the 
San  Francisco  Unified  School  District.  The  investigation  reported 
by  the  Civil  Service  Conmission  indicates  that  this  man  is  working 
out  of  his  classification  contrary  to  the  Charter  and  the  Rules  of 
the  Civil  Service  Commission. 

This  employment,  however,  is  in  the  San  Francisco  Unified 
School  District,  which  is  not  a  department  of  the  City  but  a 
separate  political  entity  of  the  State,  and  is  governed  in  these 
matters  by  Section  13756,  Education  Code,  which  reads  as  follows: 

"S 13756.  Provisions  for  inclusion  of  unified 
district  employees  in  merit  system  of  city  and  county. 
In  every  unified  school  district  coterminous  with  the 
boundaries  of  a  city  and  county,  employees  not  employed 
in  positions  requiring  certification  qualifications 
shall  be  employed,  if  the  city  and  county  has  a  charter 
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providing  for  a  merit  system  of  employment,  pursuant  to 
the  provisions  of  such  charter  providing  for  such  system 
and  shall,  in  all  respects,  be  subject  to,  and  have  all 
rights  granted  by,  such  provisions;  provided,  however, 
that  the  governing  board  of  the  school  district  shall 
have  the  right  to  fix  the  duties  of  all  of  its 
noncertificated  employees." 

Noncertificated  employees  of  the  San  Francisco  Unified  School 
District  are  in  all  respects  subject  to  and  have  all  the  rights 
granted  by  the  provisions  of  Section  141  of  the  Charter,  relative 
to  temporary  assignments  outside  of  the  classification  to  which 
they  were  appointed. 

The  work  being  performed  by  Mr.  Sala  is  not  within  the 
description  of  the  duties  of  a  J78  Stockman.  He  has  been  perform- 
ing on  a  temporary  assignment  the  duties  of  Typewriter  Repairman 
for  a  long  period.  Under  the  facts  developed,  Mr.  Sala  is  working 
out  of  his  classification  and  does  not  meet  the  test  as  to  what 
constitutes  a  temporary  assignment  under  Section  141  of  the 
Charter.  This  situation  should  be  called  to  the  attention  of  the 
Board  of  Education  so  that  it  may  take  the  necessary  steps  to 
properly  classify  the  position,  and  return  the  employee  to  the 
duties  set  forth  for  a  J78  Stockman. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


BJW 


...  i 


LETTER  NO.    63-12 


July  10,    1963 


Honorable  Roger  Boas 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Fire  Department;  "Temporary  Assignment" 
Under  Charter  Section  141  as  Relating  to 
Certain  Personnel  of  the  Fire  Department 

Dear  Supervisors  Boas: 

In  the  second  example  in  your  letter  relative  to  the 
application  of  my  Opinion  No.  62-56  as  to  what  constitutes  a 
temporary  assignment  of  an  employee,  you  cite  the  cases  of  cer- 
tain Fire  Department  personnel.   With  respect  to  these  individ- 
uals ,  further  information  has  been  received  from  the  Fire 
Department  as  to  the  reasons  for  the  particular  assignments. 

Battalion  Chief  Joseph  Daly  was  assigned  to  Division  I 
for  a  period  of  3i  months  to  replace  and  assume  the  duties  of 
Assistant  Chief  McCormack,  who  was  on  disability  leave  for  such 
period;   Captain  Mohn  was  assigned  to  Division  7  to  replace 
Battalion  Chief  William  Smith,  who  was  on  sick  leave  for  a 
period  of  five  months;  Captain  Emmett  Condon  was  assigned  to 
District  8  for  a  period  of  three  months  to  replace  Battalion 
Chief  Benton  Huden,  who  was  on  sick  leave  for  such  period. 

In  Engine  Company  No.  1  eight  firemen  were  assigned 
to  act  as  officers  on  112  twenty- four  hour  shifts  in  1962.   Of 
the  eight  firemen  who  filled  the  officers'  vacancies.  Fireman 
Pulizzano  worked  40  twenty- four  hour  shifts  and  Fireman  Homenko 
worked  28  shifts.   In  Engine  Company  No.  11,  eight  firemen  were 
assigned  to  act  as  officers  on  106  twenty-four  hour  shifts  in 
1962,  of  which  Fireman  Wuesterfeld  was  assigned  to  work  39  shifts 
and  Fireman  Dallimonti,  38  shifts.    In  Engine  Company  No.  44  six 
firemen  acted  as  officers  on  119  twenty-four  hour  shifts  in  1962. 
Fireman  Juslin  worked  53  of  these  shifts  and  Fireman  Walsh  worked 
45  shifts. 
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A  member  of  the  Fire  Department  works  on  the  average  114 
twenty- four  hour  shifts  per  year.   It  is  to  be  noted  that  the 
members  of  the  Department  referred  to  were  required  to  work 
between  25%  to  507.  of  their  total  shifts  out  of  classification 
during  the  year  1962.  As  was  pointed  out  in  Opinion  No.  62-56 
"any  attempt  by  a  Department  Head  to  assign  duties  outside  of 
a  classification  for  frequent,  recurrent  and  long  periods  not 
of  a  temporary  nature  would  be  a  violation  of  Section  141  [of 
the  Charter] ." 

The  opinion  also  points  out:  "The  authority  granted 
by  Charter  Section  141  to  Department  Heads  permitting  them  to 
temporarily  assign  any  duties  of  their  department  to  every 
employee  thereof  is  for  the  purpose  of  allowing  the  department 
to  function  properly  due  to  temporary  absence  of  employees  or 
other  extenuating  circumstances."   The  Fire  Department  has 
reported  to  me  that  these  assignments  were  necessary  for  the 
proper  functioning  of  the  Department  and  because  someone  must 
assume  the  responsibility  of  an  officer  in  his  absence.  At 
the  present  time,  neither  the  Charter  nor  appropriation  ordi- 
nances provide  funds  from  which  personnel  in  the  Fire  Depart- 
ment may  be  paid  for  temporary  services  performed  in  higher 
ranks . 

The  facts,  however,  show  a  situation  where,  as  a 
constant  and  regular  practice,  and  for  considerable  lengths 
of  time  with  respect  to  a  number  of  employees,  personnel  of 
the  Fire  Department  perform  duties  outside  of  their  classifi- 
cation and  without  the  pay  which  is  provided  for  such  service 
when  performed  by  men  occupying  higher  ranks  in  the  Department. 
This  high  percentage  of  out  of  classification  assignments  appears 
from  the  facts  as  presented  to  me  to  create  not  only  an  inequi- 
table situation,  but  one  which  is  violative  of  the  spirit  of  the 
language  contained  in  Charter  Section  141.    In  addition,  unless 
the  practice  is  changed  or  altered  in  the  future,  it  could  be 
held  to  violate  the  letter  of  Section  141  as  well. 

The  matter  can  be  referred  by  you  to  the  Civil  Service 
Commission  and  the  Fire  Department  for  a  complete  report.    I 
will  be  glad  to  discuss  with  you  the  introduction  of  legislation 
if  you  believe  it  is  necessary  or  required  after  receiving  such 
reports . 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
BJW 
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Mr.  Robert  J.  Do Ian 

Clerk,  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Re:   Charter  Amendment  Requiring  Listing 
of  Campaign  Contributions 

Dear  Mr.  Do Ian: 

This  is  in  response  to  your  letter  requesting  that  I 
prepare  on  behalf  of  Supervisor  Jack  Morrison  a  charter  amendment 
requiring  candidates  in  municipal  elections  to  file  a  campaign 
statement  which  would  set  forth  the  amount  of  the  contribution  made 
by  each  person  contributing  to  the  campaign. 

I  have  not  prepared  such  an  amendment  as  it  is  my  opinion 
that  it  would  be  beyond  the  power  of  the  City  and  County  to  adopt 
such  a  law  in  view  of  the  statewide  legislative  scheme  on  the  sub- 
ject of  campaign  statements  set  forth  in  the  Elections  Code  of  the 
State  of  California. 

It  is  well  established  by  the  California  Supreme  Court 
decisions  that  whenever  the  Legislature  has  seen  fit  to  adopt  a 
general  scheme  for  the  regulation  of  a  particular  subject  that  is 
a  matter  of  statewide  concern,  the  entire  control  over  whatever 
phases  of  the  subject  are  covered  by  state  legislation  ceases  so 
far  as  local  legislation  is  concerned.  Any  attempt  by  a  municipal- 
ity to  impose  additional  requirements  in  a  field  preempted  by  the 
general  law  is  invalid.   (In  re  Loretizo,  (Cal.  Sup.  Ct.,  April 
18,  1963,  Crim.  7234);  In  re  Moss.  58  A.C.  116  (1962);  In  re  Lane. 
58  A.C.  97  (1962);  Abbott  v.  City  of  Los  Angeles.  53  Gal.  2d  64 
(1960);  Agnew  v.  City  of  Los  Angeles.  51  Cal.  2d  (1958);  Pipoly  v. 
Benson.  20  Cal.  2d   366  (194Z).) 

In  Abbott  V.  City  of  Los  Angeles.  53  Cal.  2d  64  (I960), 
the  Court  said  at  pp.  682-683: 
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'•.  .  .  Thus,  whether  the  state  has  preempted  the 
field  to  the  exclusion  of  local  legislation  depends  not 
only  upon  the  language  of  the  statutes  adopted,  but  upon 
the  purpose  and  scope  of  the  legislative  scheme.   In 
applying  this  rule,  the  fields  of  licensing  certain  types 
of  business  activities  (Agnew  v.  City  of  Culver  City, 
supra) ,  regulating  traffic  on  public  highways  (Pipoly  v. 
Benson,  supra) ,  presentation  of  claims  for  damages 
against  local  bodies  (Eastlick  v.  City  of  Los  Angeles, 
29  Cal.  2d  661  [177  P.  2d  558,  170  A.L.R.  225J,  tests 
for  loyalty  as  prerequisite  to  public  employment  (Tolman 
V.  Underbill,  39  Cal.  2d  708  [249  P.  2q  280];  Bowen  v. 
County  of  Los  Angeles,  39  Cal.  2d  714  [249  P.  2d  285], 
and  labor's  'right  to  work'  (Chavez  v.  Sargent,  52  Cal. 
2d  162  [339  P.  2d  801]),  have  all  been  held  to  have  been 
preempted  by  the  state,  to  the  exclusion  of  local  legis- 
lation, not  because  the  language  in  the  state  statutes 
denied  the  subject  matter  to  local  bodies,  nor  because 
the  local  body  attempted  to  enact  a  measure  which  would 
do  violence  to  the  already  existing  state  provisions, 
but  because  there  existed  a  statewide  legislative  scheme 
which  was  intended  to  occupy  the  field.'' 

The  statewide  legislative  scheme  on  the  subject  of  filing 
campaign  statements  is  found  in  Chapter  1,  subdivision  8,  Sections 
11500  to  11631,  and  in  Section  12053  of  the  Elections  Code.   Sec- 
tion 11560  requires  the  filing  of  a  campaign  statement  by  candidates 
for  election,  and  Section  11501  of  the  code  specifically  makes  the 
requirement  applicable  to  candidates  ".  .  .  to  a  municipal  office 
in  a  general  law  or  chartered  city,  at  any  election  .  .  .''  Section 
11565  provides  that  no  certificate  of  nomination  or  election  shall 
be  issued  to  any  person  until  the  campaign  statement  is  filed,  and 
under  the  provisions  of  Section  12053  it  constitutes  a  misdeneahor 
for  a  person  to  fail  to  file  the  required  campaign  statement.   (See 
Merrick  v.  Porter,  122  Cal.  App.  346.) 

Section  11503  of  the  Elections  Code  sets  forth  in  detail 
the  data  required  to  be  furnished  in  campaign  statements  and  while 
the  names  of  all  persons  who  paid,  loaned  or  contributed  or  other- 
wise furnished  money  in  aid  of  the  candidate's  nomination  or  elec- 
tion are  required  to  be  set  forth,  the  law  does  not  require  the 
amount  furnished  by  each  named  person  to  be  stated.   This  omission 
has  been  held  by  the  District  Court  of  Appeal  of  the  State  of 
California  to  be  intentional  by  the  Legislature.  Thus  in  the  case 
of  Warden  v.  Brown,  185  Cal.  App.  2d  626  (1960),  the  court  pointed 
out  at  page  629  as  follows: 
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"Appellant  argues  that  a  campaign  statement  which 
does  not  include  a  statement  of  the  amount  furnished 
by  each  named  contributor  does  not  comply  with  section 
4504  [presently  section  11503 J  of  the  Elections  Code. 
The  statute  does  not  specifically  require  such  itemi- 
zation.  But  appellant  would  have  us  so  construe  the 
statute  as  to  read  into  it  that  requirement.  This,  for 
the  reasons  we  have  stated,  we  cannot  do.  We  think  we 
must  assume  that  the  Legislature  has  stated  what  was 
wanted  and  has  intentionally  omitted  what  was  not  stated. 
This  disposes  of  the  appeal  and  it  becomes  unnecessary 
to  discuss  other  matters  treated  in  the  briefs.'' 

I  believe  that  in  view  of  the  foregoing  a  court  would 
unquestionably  apply  the  negative  preemption  doctrine  in  considering 
any  law  of  the  city  and  county  requiring  amounts  furnished  by  con- 
tributors to  be  set  forth  in  campaign  statements  unless  it  could  be 
determined  that  the  filing  of  campaign  statements  was  a  municipal 
affair  rather  than  a  matter  of  statewide  concern,  and  thus  a  state 
affair. 

In  this  connection,  it  is  to  be  noted  that  the  Attorney 
General,  in  35  Opinions  Attorney  General  230  (1960),  concluded  that 
the  purity  of  all  elections,  including  the  filing  of  campaign  state- 
ments, was  a  matter  of  statewide  concern  and  not  a  municipal  affair. 
The  Attorney  General  reasoned  in  part  as  follows,  in  support  of  his 
conclusion: 

"So  important  is  the  independence  and  integrity 
of  all  elected  officials  that  the  reporting  of  campaign 
receipts  and  disbursements  is  the  concern  of  the  entire 
state  as  well  as  of  the  local  communities  (cf.  Douglas 
V.  City  of  Los  Angeles,  5  Gal.  2d  123;  Pipoly  v.  Benson, 
20  Cal.  2d  366,  369).   Elected  officials  of  the  various 
municipalities  chartered  and  non-chartered  throughout 
the  state  of  California  exercise  a  substantial  amount 
of  executive  and  legislative  power  over  the  people  of 
the  state  of  California,  and  this  legislation  aimed  at 
obtaining  the  election  of  persons  free  from  denomination 
by  self-seeking  individuals  or  pressure  groups  is  a 
matter  of  statewide  concern. 

"Few  could  deny  that  the  state  has  a  legitimate 
interest  in  prohibiting  and  penalizing  bribery  of 
voters  (sections  5001  and  5010) .  The  regulation  of 
such  conduct  is  certainly  a  matter  of  state  concern  ;>nd 
not  merely  a  municipal  affair.   Similarly,  the  state  has 
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a  legitimate  interest  in  regulating  economic  influence 
of  candidates  in  the  form  of  campaign  contributions  in       * 
municipal  elections.   Furthermore,  requiring  public 
disclosure  of  municipal  campaign  contributions  and  ex- 
penses supports  rather  than  impairs  the  basic  principle 
behind  allowing  a  city  exclusive  regulatory  authority 
over  municipal  affairs.  The  basic  principle  is  govern- 
ment by  and  for  the  governed.   Article  XI  of  the  Con- 
stitution assures  the  citizens  of  Long  Beach  of  a 
municipal  government  which  represents  only  citizens  of 
Long  Beach  and  not  citizens  of  other  areas  of  the  state. 
Similarly  the  statutory  provisions  requiring  disclosure 
of  municipal  campaign  contributions  and  expenditures 
exceeding  $200  tends  to  assure  the  citizens  of  Long 
Beach  of  a  municipal  government  which  represents  all  of 
the  citizens  of  Long  Beach  and  not  just  those  citizens 
of  Long  Beach  financing  a  candidate  s  campaign.  The 
public  disclosure  of  the  campaign  contributions  by 
various  persons  and  groups  tends  to  insure  that  the 
successful  candidate  will  be  circumspect  in  his  public 
dealings  with  such  persons  since  the  favoring  of  their 
interests  will  be  subject  to  scrutiny  and  criticism  by 
the  public. 

"Consequently  it  is  concluded  that  campaign  con- 
tributions and  expenditures  in  municipal  elections  in 
excess  of  $200  are  not  municipal  affairs  within  the 
meaning  of  Article  XI  of  the  Constitution  and  the  state 
Legislature  may  constitutionally  require,  as  it  has, 
candidates  in  the  Long  Beach  municipal  elections  to  file 
such  campaign  statements." 

While  the  opinion  of  the  Attorney  General  is,  of  course, 
not  determinative  of  the  question  and  is  not  binding  on  the  City 
and  County  of  San  Francisco,  nonetheless,  based  upon  my  own  indepen- 
dent analysis  of  the  question,  I  agree  with  the  conclusions  arrived 
at  by  the  Attorney  General. 

There  can  be  no  question  that  the  manner  of  holding  munic- 
ipal elections  and  of  electing  municipal  officers  is  a  municipal 
affair  and  that  local  law  in  chartered  cities  is  paramount  to  state 
law  on  the  subject  in  view  of  the  specific  grant  of  power  to  such 
cities  contained  in  Section  8j  of  Article  XI  of  the  Constitution, 
which  reads  in  part  as  follows: 
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'"It  shall  be  competent,  in  all  charters  framed 
under  the  authority  given  by  Section  8  of  this  article, 
to  provide,  in  addition  to  those  provisions  allowable 
by  this  Constitution,  and  by  the  laws  of  the  State  as 
follows: 


"4.   For  the  manner  in  which  and  the  times  at 
which  any  municipal  election  shall  be  held  and  the  re- 
sult thereof  determined;  .... 

"It  shall  be  competent  in  any  charter  framed  in 
accordance  with  the  provisions  of  this  section,  or 
Section  S  of  this  article,  for  any  city  or  consoli- 
dated city  and  county,  and  plenary  authority  is  hereby 
granted,  subject  only  to  the  restrictions  of  this 
article,  to  provide  therein  or  by  amendment  thereto, 
the  manner  in  which,  the  method  by  which,  the  times  at 
which,  and  the  terms  for  v;hich  the  several  county  and 
municipal  officers  and  employees  whose  compensation 
is  paid  by  such  city  or  city  and  county,  excepting 
judges  of  the  superior  court,  shall  be  elected  or 
appointed " 

However,  it  cannot  be  reasonably  said  that  purity  of 
election  laws  and  the  filing  of  campaign  statements  relate  to  the 
manner  of  holding  elections  or  of  electing  municipal  officers  and 
I  can  find  no  authority  so  holding. 

In  the  case  of  State  v.  Adams,  Ala.  2  Stew.  231-242,  it 
was  held  that  by  the  words  "manner  of  conducting"  the  election  is 
understood  the  formal  part  of  the  election;  that  is,  the  mode  of 
voting,  the  mode  of  receiving  and  registering  the  votes,  of  comput- 
ing them,  etc.   In  the  case  of  People  v.  English,  29  N.E.  678,  it 
was  held  that  the  word  "manner"  as  used  in  a  constitutional  provi- 
sion providing  that  the  time  and  manner  of  the  election  of  a  public 
officer  shall  be  prescribed  by  law  meant  the  usual,  ordinary  or 
necessary  details  required  for  the  holding  of  the  election.  And 
in  the  case  of  Lives  ley  v.  Litchfield,  S3  Pac.  142,  it  was  held 
that  constitutional  authority  to  prescribe  the  "time  and  manner"  in 
which  municipal  officers  may  be  elected  or  appointed  simply  empower- 
ed the  legislature  to  provide  the  details  for  holding  the  election. 

Purity  of  election  laws  are  enacted  pursuant  to  the  man- 
date in  Section  11  of  Article  'All   of  the  Constitution,  which  provides 
in  part  as  follows: 
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"...  The  privilege  of  free  suffrage  shall  be 
supported  by  laws  regulating  elections  and  prohibiting, 
under  adequate  penalties,  all  undue  influence  thereon 
from  power,  bribery,  tumult,  or  other  improper  practice.'" 

This  provision  was  made  a  part  of  our  Constitution  in  1879, 
prior  to  the  time  municipalities  were  granted  constitutional  home 
rule  powers  and  at  a  time  when  the  state  legislative  power  was 
supreme  as  to  all  affairs,  so  it  appears  clear  that  the  mandate  and 
authority  contained  in  the  above  quoted  provision  from  Section  11 
as  to  the  enactment  of  laws  called  purity  of  election  laws  was 
directed  to  the  state  legislature  and  not  to  the  local  governments 
as  they  then  existed.   In  my  opinion,  the  situation  was  not  changed 
by  the  later  grant  of  powers  to  chartered  municipalities  to  provide 
for  the  manner  of  holding  elections  for  the  reasons  above  stated. 

You  are  thus  advised. 

Very  truly  yours. 


THOiylAS  M.  O'CONNOR 
City  Attorney 


TJB 
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Mr.  Robert  J.  Do Ian 

Clerk,  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Ordinance  Regulating  Self-Service  Parking  Lots 

Dear  Mr.  Do Ian: 

This  is  in  response  to  your  letter  of  June  28,  1963, 
reading  as  follows: 

"The  Police  Committee  at  its  meeting  on  June  25th 
considered  proposed  legislation  adding  Article  12.5  to 
the  Police  Code,  regulating  self-service  parking  lots. 

"During  the  discussion  it  was  emphasized  that  the 
regulation  contained  in  the  proposed  legislation  relat- 
ing to  the  towing  of  vehicles  was  preempted  by  existing 
state  statutes,  and  the  committee  is  desirous  of  being 
informed  if  this  statement  is  true. 

"Vigorous  objection  was  raised  with  respect  to 
the  language  embodied  in  Section  835.7  of  the  proposed 
measure,  a  copy  of  which  is  attached,  regarding  the 
issuance  of  duplicate  receipts.   It  was  stressed  that 
such  a  machine  is  not  available  on  the  market  at  the 
present  time  and  that  to  either  adjust  existing  machines 
or  to  order  a  new  one  would  constitute  a  considerable 
and  unjustifiable  expense. 


"Other  oral  suggestions  to  improve  the  measure 


were: 


"(a)  Make  it  a  misdemeanor  for  any  motorist  to 
park  without  first  purchasing  a  ticket,  or 
to  fail  to  properly  display  such  ticket; 
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"(b)  Authorize  the  Chief  of  Police  to  perform 
the  following: 

"1.   Designate  t5rpe  of  parking  lot  sign 
and  its  location; 

"2.  Designate  location  of  ticket  machine; 

"3.  Establish  reasonable  towaway  charges. 

"The  Committee  has  taken  the  matter  under  submission 
and  has  directed  that  copy  of  the  proposed  legislation, 
together  with  proposed  amendments  and  suggestions  which 
you  will  find  attached  hereto,  be  transmitted  to  you  for 
your  consideration  and  possible  submission  to  the  Com- 
mittee of  a  revised  draft,  incorporating  therein  such 
amendments  as  will  insure  the  enactment  of  a  strong  and 
workable  ordinance  designed  to  eliminate  the  existing 
towaway  abuses." 

You  are  advised  that  Governor  Brown  has  just  signed 
Assembly  Bill  No.  3022  which  in  its  aspects  pertinent  to  the 
present  problem  provides  as  follows: 

"SEC.  3.   Section  22952  is  added  to  said  code, 
[Vehicle  Code]  to  read: 

"22952.  Every  person  engaged  in  the  operation 
of  offstreet  parking  facilities  is  guilty  of  a  mis- 
demeanor under  Section  42002,  who: 

" (a)  Tows  or  removes  or  authorizes  the  towing 
and  removal  of  any  vehicle  within  24  hours  of  the 
expiration  of  the  period  for  which  a  particular  fee 
is  charged.  This  subdivision  shall  not  affect  or 
limit  any  parking  lot  operator  from  charging  parking 
fees  in  accordance  with  his  posted  schedule  for  the 
additional  time  such  vehicle  is  parked. 

"(b)  Tows  or  removes  or  authorizes  the  towing 
and  removal  of  any  vehicle  when  such  parking  facil- 
ities are  held  open  for  public  use  and  there  was  no 
attendant  on  duty  or  other  facilities  permitting  the 
patron  to  pay  or  remit  the  parking  charges  at  the 
time  such  vehicle  was  first  parked.  This  subdivision 
shall  not  affect  or  limit  any  parking  lot  operator 
from  charging  parking  fees  in  accordance  with  his 
posted  schedule  for  the  time  such  vehicle  is  parked. 
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"The  provisions  of  this  section  shall  be  applicable 
only  in  cities  having  a  population  of  over  700,000  in- 
habitants." 

It  is  my  opinion  that  this  legislation  when  it  becomes 
operative  will  effectually  eliminate  the  problem  now  confronting 
the  Board  of  Supervisors  and  which  has  been  the  subject  of  the 
hearings  by  the  Police  ConHoittee.  Every  act  complained  of  which 
gave  rise  to  the  investigation  and  hearing  by  the  Police  Committee 
would  have  been  prohibited  by  the  new  state  legislation  if  it  had 
been  in  effect  at  the  time  the  said  acts  occurred. 

It  is  my  fxirther  opinion  that  under  the  provisions  of 
Assembly  Bill  3022  no  vehicle  can  be  removed  from  an  offstreet 
parking  facility  until  a  minimum  period  of  24  hours  has  elapsed 
after  the  vehicle  has  been  parked  in  the  facility  irrespective 
of  the  operator's  alleged  grounds  for  removal.   It  has  been 
suggested  that  the  word  "charge"  as  used  in  Section  22952(a) 
should  be  construed  in  the  sense  of  the  word  "paid."  This  inter- 
pretation is  not  warranted  as  the  words  "charged"  and  "paid"  are 
words  of  different  connotation  and  it  must  be  assumed  that  if 
the  Legislature  had  intended  to  make  payment  the  criterion  it 
would  have  used  the  word  "paid."  Webster's  New  International 
Dictionary  Second  Edition  defines  the  word  "charge"  as  follows: 

"To  make  liable  for  payment.  To  subject  to  a  pecuniary 
charge  or  liability;  to  impose  or  furnish  as  a  charge; 
to  make  liable  for.  To  fix  or  demand  as  a  price;  as  he 
charges  two  dollars  for  a  barrel  of  apples.  To  set  a 
price  on.  To  place  something  to  the  account  of  as  a 
debt;  to  debit;  as  to  charge  one  with  goods.   Also,  to 
enter  upon  the  debit  side  of  an  account;  as  to  charge 
a  sum  to  one." 

The  word  "paid"  is  defined  in  the  same  volume  as 
"given,  or  handed  over  to  discharge  an  obligation;  discharged." 
(Also,  see  the  cases  of  Monroe  Loan  Soc.  of  Pa.  v.  Morello, 
51  Atl.  2d  347,  and  Ballou  v.  Hawaiian~framways .  10  Haw.^76.) 

Further,  it  is  a  cardinal  principle  of  statutory 
Interpretation  that  remedial  statutes  are  to  be  construed  in 
the  light  of  the  evil  intended  to  be  remedied  (see  Arnold  v. 
Hopkins,  203  Cal.  553;  Gregory  v.  He eke.  73  Cal.  App.  268). 
Assembly  Bill  No.  3022  was  introduced  into  the  Legislature  by 
San  Francisco  Assembljrman  Charles  Meyers  to  eliminate  the  evil 
existing  in  San  Francisco  now  confronting  the  Board  of  Super- 
visors with  relation  to  towing  away  vehicles  from  self-service 
parking  lots.  This  evil  does  not  relate  to  overtime  parking 
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but  rather  relates  in  the  main  to  removal  of  vehicles  within 
minutes  after  vehicles  are  left  standing  in  such  lots.   By  con- 
struing the  word  "charge"  as  used  in  Section  22952(a)  in  accord- 
ance with  its  normal  connotation,  this  evil  will  be  eliminated 
and  the  statute  should  be  so  interpreted. 

However,  Assembly  Bill  No.  3022  will  not  become  effec- 
tive until  September  20,  1963,  and  I  note  that  a  serious  situation 
presently  exists  with  reference  to  towaways  from  self-service 
parking  lots,  involving  breaches  of  the  peace.  With  the  thought 
in  mind  that  during  the  interim  sunmer  period  that  will  elapse 
until  the  effective  date  of  the  state  legislation,  when  the 
situation  is  apt  to  be  most  aggravated,  the  Board  of  Supervisors 
may  wish  to  impose  controls  pursuant  to  their  emergency  powers. 
I  am  therefore  submitting  herewith  an  ordinance  that  would  in 
effect  make  the  prospective  state  law  immediately  applicable  in 
San  Francisco.   In  addition  to  Incorporating  the  state  law  in 
the  ordinance,  I  have  provided  that  it  will  be  a  misdemeanor  to 
park  or  leave  standing  a  vehicle  in  an  offstreet  parking  facility 
without  paying  the  charge  therefor;  have  provided  that  signs  are 
required  to  be  posted  notifying  the  patron  to  that  effect;  have 
provided  for  enforcement  by  the  citation  procedure;  and  have 
provided  that  it  would  be  a  misdemeanor  for  the  operator  of  an 
offstreet  parking  facility  to  tow  away  or  cause  to  be  towed 
away  a  vehicle  unless  it  be  under  the  particular  circumstances 
authorized  by  state  law  and  effected  in  accordance  with  any 
procedures  therein  provided. 

If  the  Board  of  Supervisors  finds  that  an  emergency 
situation  exists  warranting  the  enactment  of  such  legislation 
and  adopts  the  ordinance,  it  will  be  a  legal  ordinance.   In  this 
connection,  you  are  referred  to  Opinion  No.  683  of  my  predecessor 
Mr.  Holm,  dated  March  27,  1953,  wherein  it  was  held  that  if  local 
problems  arise  that  are  not  adequately  dealt  with  by  state  law 
and  create  an  actual  emergency,  and  are  sufficiently  broad  and 
severe  as  to  require  legislation  by  the  Board  of  Supervisors  for 
the  immediate  necessary  preservation  of  public  peace,  property, 
health  or  safety,  the  City  and  County  of  San  Francisco  under  its 
police  power  could  enact  such  legislation  as  would  be  requisite 
to  cope  with  the  problem.   In  such  case,  the  problem  becomes  one 
of  special  municipal  concern  and  a  municipal  affair.  The  question 
of  conflict  with  state  law  is  therefore  not  pertinent.   (See  Memo- 
randum Opinion  Perego  v.  Avedano.  Superior  Court  No.  229103,  City 
and  County  of  San  Francisco;  Miller  v.  Board  of  Public  Works,  195 
Cal.  477;  Burke  v.  City  of  Los  Angeles.  16  CaT.  App.  2d  19:^; 
Wilkins  v.  City  of  San  Bernardino.  ;^9"Cal.  2d  339;  Block  v.  Hirsh. 
:^56  U.S.  134.  65  Law.  Ed7~g65T"^ty  of  Columbus  v.  Metropolitan 
Housing  Authority.  67  N.E.  2d  338;  Hunt  v.  Gilmore.  98  N.Y.  Supp. 
id  32Z-3Z6.) 
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It  is  incvunbent  that  the  Board  incorporate  in  the 
ordinance  its  finding  that  an  emergency  exists.   In  Section  1 
of  the  attached  ordinance  I  have  incorporated  findings  warranting 
emergency  action  which  I  have  obtained  from  documents  contained 
in  the  Board's  file  on  this  matter.  However,  the  ultimate  find- 
ings must  be  those  of  the  Board  of  Supervisors  and  it  should 
delete  those  contained  in  the  attached  ordinance  which  it  finds 
should  not  be  included  and  incorporate  therein  those  it  finds 
have  been  omitted. 

As  to  the  ordinance  which  I  previously  submitted  and 
which  is  now  pending  in  the  Police  Committee,  I  may  state  at  the 
outset  that  the  field  covered  by  this  ordinance  has  not  been  pre- 
empted by  state  law  and  that  the  ordinance  is  legal  in  its  present 
form.  However,  the  basic  objective  sought  to  be  achieved  by  the 
ordinance  with  reference  to  the  towaway  problem  has  in  my  opinion 
now  been  effected  by  Assembly  Bill  No.  3022  and,  as  to  the  interim 
period  before  that  law  becomes  effective,  by  the  ordinance  sub- 
mitted with  this  letter.  As  to  the  necessity  for  permanent  local 
controls,  I  feel  that  a  reappraisal  of  the  entire  situation  should 
be  made  by  the  Police  Committee,  by  the  Police  Department  and  by 
this  office  in  the  light  of  the  state  enactment. 

The  suggestions  contained  in  your  letter  and  the  accom- 
panying documents  for  change  in  the  ordinance  I  previously  sub- 
submitted  can  be  considered  in  connection  with  such  reappraisal. 

As  to  those  suggestions  which  present  legal  problems, 
you  are  advised  that  it  is  my  opinion  that  it  is  competent  for 
the  City  and  County  of  San  Francisco  to  provide  by  ordinance  that 
it  shall  be  a  misdemeanor  for  a  person  to  park  in  a  parking  facil- 
ity without  paying  the  charge  therefor.  You  will  note  that  I  have 
made  such  a  provision  in  the  ordinance  attached  to  this  letter. 

The  suggestion  that  towing  charges  be  regulated  by  the 
City  presents  a  question  that  is  not  free  from  legal  doubt.   How- 
ever, based  on  the  premise  that  tow  trucks  make  a  special  use  of 
the  city  streets  in  the  pursuit  of  their  business,  and  that  in 
their  mode  of  operation  they  have  become  so  affected  with  a  public 
interest  as  to  warrant  regulation,  I  believe  that  an  ordinance 
could  be  enacted  regulating  tow  car  rates.  However,  such  rates 
could  not  be  arbitrarily  fixed  and  they  would  have  to  be  reasonable 
This  imports  a  rate  fixing  process  and  an  economic  analysis  of 
tow  car  operations  which  would  have  to  precede  the  establishment 
of  the  rate.   In  this  connection,  you  are  referred  to  the  rate 
making  procedures  established  for  the  fixing  of  taxi  cab  rates 
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and  garbage  rates.  Further  hearings  would  have  to  be  held  by 
the  Committee  on  this  subject. 

You  are  thus  advised. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TJB 
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July  19,  1963 


Ellis  D.  Sox,  M.  D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco,  California  94102 

Subject:   Billing  Procedures  -  San  Francisco 

General  Hospital 

Dear  Dr.  Sox: 

Your  letter  of  June  18,  1963,  advises  that  the  Bureau 
of  Delinquent  Revenue  Collection  has  questioned  the  practice 
of  your  department  of  rendering  a  full  bill  for  hospital  care 
regardless  of  the  pacient's  financial  ability  to  pay  the  full 
cost  of  such  care  in  two  cases,  viz.,  cases  involving  an  alien 
with  less  than  five  years  residence  in  the  United  States  and 
cases  in  which  the  patient  owns  or  has  an  interest  in  real 
property.  You  ask  if  the  Director  of  Public  Health  has  the 
power  to  render  partial  bills  or  no  bills  at  all  in  such  cases. 

As  indicated  in  your  letter,  the  authority  of  the 
Director  of  Public  Health  to  fix  the  amount  of  the  charge  for 
institutional  care  is  contained  in  Section  151  of  the  Health 
Code  (Part  II,  Chapter  V  of  the  San  Francisco  Municipal  Code). 
Section  151  authorizes  the  Director  of  Public  Health  to  inves- 
tigate all  persons  admitted  or  committed  to  the  institutions 
operated  by  the  Department  of  Public  Health  to  determine  the 
financial  ability  of  such  persons  to  pay,  in  whole  or  in  part, 
either  directly  or  through  relatives  legally  obligated  to  pay, 
in  whole  or  in  part,  for  the  institutional  service  rendered. 

The  actual  billing  of  such  persons  is  covered  by 
Section  151.1  of  the  Health  Code,  wherein  the  Director  of 
Public  Health  is  required  to  bill  every  person  legally  obli- 
gated to  pay  for  institutional  service  rendered  him  in  any  of 
the  institutions  operated  by  the  Department  of  Public  Health 
to  the  extent  of  their  ability  to  pay,  in  whole  or  in  part, 
either  directly  or  through  relatives  legally  obligated  to  pay. 
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in  whole  or  in  part,  as  determined  under  Section  151  and  other 
related  sections  of  the  Health  Code. 

Thus  it  is  clear  that  the  plain  language  of  Section 
151  of  the  Health  Code  authorizes  the  Director  of  Public  Health 
to  investigate  all  persons  admitted  or  committed  to  the  insti- 
tutions operated  by  his  department  to  determine  the  financial 
aoility  of  such  persons  to  pay  for  such  care.   Section  151 
further  authorizes  an  investigation  of  the  financial  aoility 
of  the  responsible  relatives  of  such  persons  to  pay  for  such 
care.   If  such  investigation  indicates  that  a  person,  either 
directly  or  through  responsible  relatives,  is  financially  able 
to  pay  the  full  cost  of  such  care,  then,  and  only  then,  may 
the  Director  of  Fuolic  Health  render  a  full  bill,  pursuant  to 
Section  151.1,  to  such  person. 

Your  letter  indicates  that  the  reason  a  full  bill 
is  rendered  to  an  alien  with  less  than  five  years  residence 
in  the  United  States  is  that  many  such  aliens  have  "sponsors" 
who  have  indicated  to  the  Immigration  Service  that  they  will 
guarantee  that  such  alien  will  not  become  a  responsibility  of 
the  federal  or  state  government  or  of  a  political  subdivision 
thereof  and  therefore  the  Department  of  Public  Health  presumes 
that  such  "sponsors"  are  in  effect  financially  responsible  for 
their  care  and  bill  them  accordingly. 

In  this  respect,  it  has  been  held  that  a  "sponsor" 
does  not  undertake  a  legal  obligation  but  merely  a  moral  one 
to  support  an  alien  and  such  sponsor  is  not  liable  for  support 
furnished  to  such  alien  while  a  patient  in  a  state  hospital. 
(Department  of  Mental  Hygiene  of  the  State  of  California  v. 
Renel,  167  N.Y.S.  2d  22.  affirmed  on  appeal  1/3  N.yTS.  2d  23 1 , 
175  N.Y.S.  2d  556,  188  N.Y.S.  2d  186;   State  of  Michigan  v. 
Binder.  96  N.W.  2d  140.) 

Accordingly,  a  "sponsor"  as  such  has  no  legal  obli- 
gation to  pay  for  the  institutional  care  furnished  an  alien 
and  in  such  cases  a  partial  bill  or  no  bill  at  all  could  be 
rendered  if  the  investigation  of  the  Director  of  Public  Health 
of  the  financial  ability  of  the  alien  or  his  responsible  rela- 
tives to  pay  for  the  institutional  service  received  Indicates 
such  action  is  proper. 


o~J 
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Your  letter  does  not  indicate  the  reason  a  full  bill 
is,  in  all  cases,  rendered  to  persons  who  own  or  have  an 
interest  in  real  property,  but  it  appears  that  this  practice 
is  based  upon  the  theory  that  such  ownership  implies  a  finan- 
cial ability  irrespective  of  the  overall  financial  situation 
of  such  persons. 

Once  again,  it  is  obvious  that  the  language  of 
Section  151  of  the  Health  Code  does  not  require  a  full  bill 
except  in  cases  where  an  investigation  indicates  that  the  per- 
son or  his  responsible  relatives  have  the  "financial  ability' 
to  pay  for  the  full  cost  of  care. 

The  test  of  "financial  ability"  has  been  held  to 
include  a  consideration  of  the  actual  income,  property,  assets 
and  earning  ability,  as  well  as  other  attendant  circumstances. 
(Com,  ex.  rel.  Goldman  v.  Goldman,  119  A.  2d  631,  633.) 

Ownership  of  real  property  or  of  an  interest  therein 
is  but  a  factor  to  be  taken  into  consideration  in  investigating 
"financial  ability"  and  neither  requires,  ipso  facto,  that  a 
full  bill  be  rendered  nor  precludes  the  rendering  of  a  partial 
bill  or  no  bill  at  all  if  the  overall  financial  ability  of  the 
person  investigated  indicates  that  such  action  is  proper. 

To  sum  up  the  foregoing,  it  is  my  opinion  that  the 
Director  of  Public  Health  has  the  power  to  render  partial  bills 
or  no  bills  at  all  to  (1)  aliens  who  have  been  in  the  United 
States  less  than  five  years,  and  (2)  persons  who  own  real 
property,  if  his  investigation  of  the  financial  ability  of 
such  persons  indicates  that  such  action  is  proper. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


JJS 


August  15,  1963 

LETTER  NO.  63-16 


Honorable  Thomas  C.  Lynch 

District  Attorney 

City  and  County  of  San  Francisco 

Hall  of  Justice 

San  Francisco,  California 

Subject:   Police  Inspector,  on  an  Indefinite  Leave  of 
Absence,  to  Accept  Position  of  Investigator, 
District  Attorney's  Office,  Right  to  R.eturn 
to  Rank  of  Inspector  upon  Termination  of  Leave 

Dear  Mr.  Lynch: 

You  have  requested  me  to  advise  you  on  the  right  of  an 
employee  in  your  office,  who  is  on  leave  from  the  Police  Department 
from  the  position  of  Inspector  of  the  Police  Department,  to  return 
to  that  position  in  the  Police  Department  upon  the  termination 
of  his  leave. 

Mr.  Milton  Piro,  the  employee  in  question,  was  granted 
an  unlimited  leave  of  absence  by  the  Civil  Service  Commission  from 
his  position  as  Inspector  in  the  Police  Department.  This  leave  was 
granted  to  Mr.  Piro  in  order  for  him  to  accept  an  appointment  in 
your  office  to  the  exempt  position  of  Senior  Investigator.  The 
question  has  arisen  as  to  what  are  his  rights  to  return  to  the  Police 
Department  and  the  position  of  Inspector  therein,  when  his  leave 
expires  or  is  terminated. 

The  Personnel  Records  of  the  Civil  Service  Commission  have 
been  checked  and  they  show  that  Milton  Piro  was  granted,  upon  the 
recommendation  of  the  Police  Commission,  an  indefinite  leave  of 
absence  from  his  position  as  Inspector  of  the  Police  Department.  The 
records  also  indicate  that  the  basis  of  this  leave  was  that  he  might 
be  appointed  to  an  exempt  position  as  Senior  Investigator,  District 
Attorney's  office.  This  indefinite  leave  of  absence  was  granted  in 
accordance  with  that  portion  of  Section  153  of  the  Charter  which 
reads  as  follows: 
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"...  provided,  further,  that  no  limit  shall  be 
placed  on  a  leave  of  absence  granted  to  enable  an 
officer  or  employee  to  accept  promotion  to  a  non- 
civil  service  position  in  the  same  department  in 
which  he  holds  civil  service  status,  or  promotion  to 
co-related  work  in  another  department  or  office  of 
the  city  and  county." 

A  person  on  leave  of  absence  does  not  cease  to  be  an 
employee  by  virtue  of  taking  such  leave.   In  fact,  the  very  right ^ 
of  a  person  to  have  such  a  leave  pursuant  to  that  portion  of  Section 
153  is  based  on  the  fact  he  is  an  employee  of  City  and  County.   In 
Ballf  V.  Public  Welfare  Dept. ,  151  Cal.  App.  2d  784,  the  District 
Court  of  Appeals  states  as  follows  on  page  788: 

"The  fact  that  a  person  is  on  leave  from 
his  'employment'  makes  him  no  less  an  employee. 
As  a  matter  of  fact,  petitioner  claims  to  be 
an  employee.   He  has  to  be  in  order  to  assert 
the  rights  claimed  by  him.   Petitioner's  right 
to  educational  leave  is  dependent  upon  his  being 
an  employee.  Rule  31.3  of  the  Civil  Service 
Conmission  provides  that  educational  leave  may  be 
granted  to  a  veteran  'who  holds  permanent  civil 
service  status  as  an  officer  or  employee  .  .  . ' 
(Emphasis  added.)  That  petitioner  was  holding 
his  'employment'  is  well  illustrated  by  the  fact 
that  any  time  he  desired  to  terminate  his  leave 
he  could  have  returned  to  his  position  as  a  matter 
of  right  and  the  person  holding  it  'vice  Mr. 
Ballf'  would  have  had  to  give  it  up.   For  all 
purposes  he  was  an  employee  of  the  department 
except  that  his  leave  temporarily  excused  him 
from  performing  his  actual  duties.   (See  Thompson 
v.  Young  (D.C.  1945),  63  F.  Supp.  890,  891)" 

Therefore,  I  advise  that  Milton  Piro,  an  Inspector  of  the 
Police  Department  who  has  been  given  an  indefinite  leave  of  absence 
from  the  Police  Department  continues  to  be  an  employee  of  that 
Department  in  the  position  of  Inspector  while  on  leave  but  is 
excused  from  discharging  the  duties  of  the  position  and  will  not 
receive  the  compensation  therefor.  When  his  leave  is  terminated 
either  by  his  own  action  or  by  that  of  the  City  and  County  of 
San  Francisco,  he  has  a  right  to  return  to  his  position  as  Inspector 
of  the  Police  Department  and  any  person  holding  it,  subject  to 
Piro's  right  to  resume  it,  must  be  removed  therefrom. 
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Although  not  a  part  of  your  request,  I  wish  to  point  out 
that  other  rights  of  Milton  Piro  are  involved  in  his  transferring 
to  the  District  Attorney's  office  from  the  Police  Department.  After 
August  20,  1963,  which  is  six  months  after  his  appointment  as  a 
Senior  Investigator,  District  Attorney's  office,  he  becomes  a  member 
of  the  Retirement  System  as  a  miscellaneous  employee  under  Section 
165.2  thereof.   (See  Section  16.42,  Administrative  Code)  He  should 
deteirmine  from  the  Retirement  System  what  steps,  if  any,  are 
necessary  to  protect  his  rights  under  the  Retirement  System  govern- 
ing members  of  the  Police  Department  and  the  provisions  of  Section 
165.2  relative  to  miscellaneous  employees. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 

BJW 
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August  3,    1963 


Mr.  James  H.  Turner 

General  Manager  and  Chief  Engineer 

San  Francisco  V/ater  Department 

425  Mason  Street 

San  Francisco,  California 


Re:   Forest  Kill  Water  Mains 
Dear  Mr.  Turner: 

This  refers  to  your  letter  which  enclosed  a  letter 
from  Mr.  Robert  C.  Elkus,  President,  Forest  Hill  Association, 
asking  for  my  advice  and  opinion  relative  to  the  questions 
of  law  propounded  by  Mr.  Elkus.  The  applicable  law  has  been 
reviewed  and  the  questions  raised  are  answered  as  follows: 

1.   Does  the  fact  that  the  streets  in  Forest 
Hill  and  Forest  Hill  Court  were  not  paved 
to  City  specifications  and  have  therefore 
never  been  accepted  by  the  Board  of  Super- 
visors for  maintenance  by  the  City,  present 
a  bar  to  installation  of  water  mains  in 
such  unaccepted  streets? 

The  answer  to  the  first  question  is  "No."  The  streets 
in  Forest  Hill  are  clearly  public  streets,  the  intent  to  dedi- 
cate them  to  public  use  being  manifested  by  the  offer  of 
dedication  made  in  1913.  which  offer  was  thereafter  accepted 
by  public  user.  The  nonacceptance  by  the  Board  of  Supervisors 
goes  only  to  questions  of  liability  of  the  City  and  County  of 
San  Francisco  for  upkeep  and  maintenance  of  such  streets,  and 
of  its  responsibility  for  damages  caused  by  dangerous  and  de- 
fective conditions  under  the  Public  Liability  Act. 

A  statutory  right  of  way  has  been  granted  to  every 
municipal  corporation  for  water  pipes,  mains  and  conduits,  with 
the  necessary  appurtenances  across,  along.  In,  under,  over  or 
upon  any  road,  street,  alley,  avenue  or  highway  (Pub,  Util. 
Code  §10101). 
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By  Indenture  dated  July  30,  1915,  recorded  September 
8,  1915,  the  Newell-Murdoch  Realty  Company  conveyed  to  the 
Spring  Valley  Water  Company  (San  Francisco  being  its  successor 
in  interest)  a  water  supply  system  and  appurtenances  "now  laid 
and  maintained"  in  Forest  Hill  and  Forest  Hill  Court,  as  shown 
on  maps  attached  to  the  document,  and  further  granted  to  Spring 
Valley  Water  Company  "the  right  to  enter  into  and  upon  at  any 
and  all  times  the  streets,  avenues,  courts  or  places  reserved 
for  the  accommodation  of  public  utility  or  service  structures 
and  appliances  in  said  'Forest  Hill'  and  in  said  'Forest  Hill 
Court, '  for  the  purpose  of  operating,  reconstructing,  repair- 
ing, maintaining,  extending  or  constructing  said  water  supply 
system  and  appurtenances  in  any  and  all  parts  of  said  'Forest 
Hill'  and  'Forest  Hill  Court'  tracts."   (Emphasis  supplied.) 
Therefore,  the  right  of  the  City  and  County  of  San  Francisco 
to  locate  water  mains  and  appurtenances  in  such  streets  is 
clear. 

2.  If  installation  of  the  mains  in  the  streets 
results  in  increased  cost  of  maintenance  of 
such  streets,  would  the  City  and  County  of 
San  Francisco,  as  owner  of  the  water  system, 
be  bound  to  pay  such  Increased  cost? 

Public  Utilities  Code  §10102,  referring  to  the  section 
previously  cited,  provides: 

"A  municipal  corporation  exercising  its  rights 
under  this  article  shall  restore  the  road,  street, 
alley,  avenue,  highway,  canal,  ditch,  or  flume  so 
used  to  its  former  state  of  usefulness  as  nearly  as 
may  be,  and  shall  locate  its  use  so  as  to  interfere 
as  little  as  possible  with  other  existing  uses  of  a 
road,  street,  alley,  avenue,  highway,  canal,  ditch, 
or  flume . " 

In  my  opinion,  based  on  this  provision,  the  City,  after 
locating  its  water  pipes  in  the  streets,  would  be  required  to 
restore  the  streets  to  their  former  state  of  usefulness;  and 
would  be  required  to  repair  any  defective  condition  of  the  streets 
subsequently  resulting  from  the  maintenance  of  the  pipes  therein. 

3.  Has  acceptance  of  the  original  grant  of  the 
easement  for  installation  of  water  service 
pipes  placed  an  obligation  on  the  City  to 
continue  to  utilize  the  easements? 
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The  answer  to  the  third  question  is  "No."  The 
nature  of  the  grant  is  more  than  one  of  conveying  an  easement 
per  se.  As  explained  in  the  answer  to  question  one,  the 
Newell-Murdoch  grant  was  one  of  a  water  supply  system  and 
appurtenances  in  existence,  together  with  the  right  to  enter 
into  and  upon  the  streets  for  the  purposes  enumerated.  The 
deed  contains  the  following  recital  that  bears  on  this 
question: 

"VfHEREAS,  said  party  of  the  first  part  [Newell- 
Murdoch]  is  also  the  owner  of  a  water  supply  system 
and  appurtenances  laid  and  maintained  by  it  in  said 
tracts  and  said  first  party  is  willing  to  grant  said 
water  supply  system  and  appurtenances  in  its  entirety 
to  the  party  of  the  second  part  [Spring  Valley]  upon 
the  express  condition  among  other  things  that  said 
party  of  the  second  part  shall  operate  and  maintain 
said  water  supply  system  and  appurtenances  as  a  part 
of  its  general  system  now  in  use  in  supplying  the 
City  and  County  of  San  Francisco  and  the  inhabitants 
thereof  with  water  ..." 

The  above  condition  is  not  limited  as  to  time,  nor  is 
it  necessarily  in  perpetuity  (Southern  Pacific  Co.  v.  Spring 
Valley  Water  Co.   (1916)  173  Cal.  29I.  )  The  intent  of  the  parties 
as  indicated  by  a  reading  of  the  whole  Newell-Murdoch  grant, 
including  the  language  granting  a  right  to  enter  for  the  pur- 
pose of  constructing,  reconstructing  and  extending  the  water 
supply  system  and  appurtenances  (as  well  as  operating,  repairing 
and  maintaining)  coupled  with  the  obvious  realization  of  the 
parties  that  a  water  distribution  system  will  not  last  forever, 
leads  to  the  conclusion  that  the  grantee,  and  its  successor  in 
Interest,  were  not  expected  to  operate  the  identical  system  in 
perpetuity. 

4.  Does  the  City  have  the  right  unilaterally 
to  abandon  its  use  of  the  easements  without 
consent  of  the  servient  owners? 

The  answer  to  this  question  is  "Yes."  Under  the  terms 
of  the  Newell-Murdoch  grant,  previously  mentioned,  the  City  is 
entitled  to  locate  its  pipes  in  the  streets.   It  has  the  same 
right  under  section  10101  of  the  Public  Utilities  Code.   Consent 
of  the  servient  property  owners  is  not  a  condition  precedent  to 
the  City's  abandoning  Its  use  of  the  easement  and  locating  its 
pipes  in  the  streets  instead. 
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5.  If  the  City  has  the  right  to  abandon  its 
use  of  the  easements.  Is  there  an  obliga- 
tion, or  does  the  City  have  the  right, 

to  remove  the  present  water  mains  from  the 
easement? 

There  is  no  obligation  on  the  City  to  remove  the 
pipelines  from  the  easements  when  they  are  no  longer  in  use. 
In  the  absence  of  a  showing  that  they  constitute  a  nuisance. 
Prior  to  abandonment,  the  City  would  have  the  right  to  re- 
move the  present  water  mains  from  the  easements  once  the 
water  service  is  otherwise  supplied  (City  of  Vallejo  v.  Scully 
(1923)  192  Cal.  175). 

6.  In  the  event  that  the  City  replaced  the 
mains  in  the  same  easements  or  removed 
the  present  mains  when  they  are  replaced 
by  street  mains,  what  would  be  the  re- 
spective obligations  of  the  City  and  of 
the  owners  of  the  servient  estates  regard- 
ing access  to,  and  removal  and  replacement 
of,  those  obstructions  which  are  presently 
located  on  some  of  the  easements? 

Express  pipeline  and  other  easements  include  what  are 
termed  "secondary  easements."  A  secondary  easement  permits  the 
dominant  tenant  to  gain  access  to  the  easement  over  the  servient 
estate  to  make  repairs  and  do  such  other  things  as  are  necessary 
for  the  full  exercise  of  the  easement  rights  (17  Cal.  Jur.  2d 
Easements  §30).  A  completely  definitive  answer  cannot  be  given 
to  the  general  question.  A  general  answer  is  that  the  conduct 
of  the  dominant  tenant  and  of  the  servient  tenant  must  be 
governed  by  the  rule  of  reason  under  the  circumstances  of 
individual  cases  which  may  be  presented. 

7.  Is  the  City  required  by  law  to  pay  the  cost 
of  relocation  of  Its  customers'  houseplpes 
from  meters  presently  located  in  most  cases 
adjacent  to  the  existing  backyard  easements 
to  the  respective  houses  Involved,  to  a 
location  running  from  a  meter  in  the  front, 
just  Inside  the  curbllne  to  such  houses? 
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The  answer  to  the  7th  question  Is  "No."  It  Is 
lawful  to  require  the  customer  to  pay  the  cost  of  pipes 
from  the  meter  to  the  house.   Management  decisions  of 
investor-owned  water  utilities  to  limit  the  obligation 
of  the  water  utility  to  furnishing  and  installing  the 
main,  the  service  pipe  from  the  main  to  the  meter,  and 
the  meter,  have  on  numerous  occasions  been  upheld  by  the 
State  Public  Utilities  Commission  in  its  regulation  of 
such  utilities.  Water  service  from  the  San  Francisco  System 
is  furnished  pursuant  to  the  management  decisions  of  the 
Water  Department  and  the  Manager  of  Utilities,  subject  to 
the  jurisdiction  and  control  of  the  Public  Utilities  Com- 
mission of  San  Francisco.  The  Public  Utilities  Commission 
of  San  Francisco  has  provided  under  "Rules  and  Regulations 
Governing  Water  Service  to  Customers"  adopted  December  15^ 
1959  effective  January  1,  I96O,  as  follows: 

"Section  A,  Rule  2: 

"Service  connections  will  be  Installed,  at  the 
expense  of  the  applicant,  from  the  Department's 
mains  to  the  meter  at  the  opposite  curb  line  of 
public  streets  in  which  the  mains  are  located  and 
clear  of  driveways  or  other  obstructions.   The  meter  or 
meters  will  be  Installed  on  the  service  inside  the 
curb  line  or  as  near  thereto  as  possible.  .  .  . 

"No  service  will  be  Installed  on  any  private 
road,  lane,  street,  alley,  court  or  place,  or  ex- 
tended beyond  the  curb  of  the  street  in  which  the 
Department's  mains  are  Installed.  Applicants  de- 
siring such  service  must  extend  their  houseplplng. 

"The  Department  reserves  the  right  to  determine 
the  location  and  size  of  service  and  meter.  .  .  . 

"All  pipe,  valves,  fittings,  equipment,  materials, 
meters,  etc.,  up  to  and  Including  the  outlet  equipment 
from  the  meter  or  meters  shall  remain  the  property  of 
the  Department . " 

"Section  D,  Rule  6: 

"The  customer  has  sole  control  of  the  water  de- 
livered beyond  the  Department's  meter  and  the  Depart- 
ment is  not  responsible  for  maintenance  and  repairs 
of  the  pipes  and  fixtures  beyond  the  meter.  .  .  . 
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"Section  E,  Rule  3: 

"The  department  may,  as  a  part  of  its  routine 
operations,  enlarge,  extend  or  replace  its  mains, 
services  or  other  facilities  and  perform  necessary 
work  incidental  thereto  whenever  the  Department   ^^ 
head  shall  determine  that  such  work  is  necessary. 

"Section  E,  Rule  11: 

"In  the  event  of  any  question  as  to  interpretation 
or  application  of  any  of  these  Rules  and  Regulations, 
the  Department  shall  make  such  interpretation  or  appli- 
cation.  In  event  of  appeal,  the  ruling  of  the  Public 
Utilities  Commission  shall  be  final. 

The  Water  Department  has  made  the  determination  that 
these  rules  are  applicable  to  the  situation  here  presented. 
It  is  my  opinion  that  this  determination  is  a  correct  and  Proper 
one.  Unless  the  change  in  the  pipe  is  needless  and  the  decision 
to  make  such  change  is  arbitrary,  a  determination  that  the 
householder  must  pay  the  cost  of  the  installation  in  question 
is  warranted  under  the  rules  presently  in  effect.  The  facts 
upon  which  you  base  the  decision  to  install  the  new  mains  in 
the  streets  rather  than  in  the  easements,  as  they  have  been 
expressed  publicly  and  upon  which  I  rely,  clearly  support  your 
decision  to  make  the  change. 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


August  21,  1963 

LETTER  NO.  63-13 


Thomas  J.  Cahili 

Chief  of  Police 

850  Bryant  Street 

San  Francisco  3,  California 


SUBJECT:   SECTIONS  10.23  and  10.24  SAN  FRANCISCO 
ADMINISTRATIVE  CODE;  PROCEDURE  VJHEIiJ: 
PAYMENT  OF  A  CLAIM  OF  TrIE  POLICE  DEPART - 
MEM'  IS  PAID  IN  FULL. 

Dear  Chief  Cahili: 

This  refers  to  your  letter  of  July  30 ,  1963  in  which  you 
advise  me  that  where  bills  which  are  sent  out  by  your  department  ^ 
to  persons  responsible  for  property  damage  to  police  vehicles  and 
other  property  are  paid  in  full  it  has  been  your  practice  to  deposit 
these  sums  to  the  Number  7148  Revenue  Account  without  further  ap- 
provals. 

Section  10.24  of  the  Administrative  Code  provides  for 
written  approval  by  the  Police  Commission  and  the  City  Attorney's 
office  when  unlitigated  claims  of  less  than  $500  are  "settled  and 
compromised."  In  addition  the  section  provides  for  the  consent  of 
the  Board  of  Supervisors  when  claims  exceeding  $500  are  "settled 
and  c  orapromi  s  ed . " 

You  state  that  for  some  years  this  section  has  been 
interpreted  by  your  department  so  as  not  to  apply  to  claims  which 
are  paid  in  the  full  amount  of  the  billing.   It  is  my  opinion  that 
this  section  which  relates  to  money  claims  of  City  Departments 
against  other  persons  is  subject  to  this  interpretation  and  only 
where  the  clai.m  is  settled  or  compromised  for  less  than  the  full 
amount  of  the  claim  is  it  required  to  obtain  the  approvals  set  forth 
in  the  section. 

You  also  ask  whether  the  procedure  which  you  have  adopted 
of  sending  a  carbon  copy  of  the  bill  to  the  City  Attorney  and  the 
Controller  accords  with  the  requirement  of  Section  10.23  of  the 
Administrative  Code  which  provides  for  "written  notice"  to  the  City 
Attorney  and  Controller  when  any  claim  in  favor  of  the  City  shall 


LETTER  NO. 63-18 
August  21,  1963 
Page  2. 


arise  against  any  person.   It  is  my  opinion  that  this  procedure 
conforms  with  the  section  providing  that  all  the  information  re- 
quired by  the  section  is  contained  in  the  bill. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 


City  Attorney 


I 


LETTER  NO.  63-19 


September  12,  1963 


Mr.  Basil  Healey 

Tax  Collector 

107  City  Hall 

San  Francisco,  California  94102 

Re:  Reproduction  of  Tax  Assessment 
Roll  for  Private  Purposes 

Dear  Mr.  Healey: 

This  is  in  reply  to  your  request  for  an  opinion  con- 
cerning whether  a  private  organization  may  reproduce  the  Tax 
Assessment  Rolls  of  the  City  and  County  of  San  Francisco  with 
the  intent  to  use  such  information  for  private  purposes. 

The  Assessor  is  required  by  law  to  prepare  an  assess- 
ment roll  listing  all  property  within  the  county  which  is  sub- 
ject to  assessment.   (Section  601,  Revenue  and  Taxation  Code.) 
The  assessment  roll  shall  contain  certain  information  (Section 
602,  Revenue  and  Taxation  Code)  and  shall  be  delivered  by  the 
auditor  to  the  Tax  Collected  on  or  before  October  1  of  each 
year  (Section  2601,  Revenue  and  Taxation  Code)  for  collection 
of  all  property  taxes  (Section  2602,  Revenue  and  Taxation  Code). 

Section  1888,  Code  of  Civil  Procedure,  defines  public 
writings  as: 

1.  The  written  acts  or  records  of  the  acts  of  the 
sovereign  authority,  of  official  bodies  and  tribunals  and  of 
public  officers,  legislative,  judicial,  and  executive,  whether 
of  this  State,  of  the  United  States,  of  a  sister  State,  or  of  a 
foreign  country; 

2.  Public  records,  kept  in  this  State,  of  private 
writings . 

The  courts  have  held  that  "any  record  required  by  law 
to  be  kept  by  an  officer,  or  which  he  keeps  as  necessary  or 
convenient  to  the  discharge  of  his  official  duty  is  a  public 
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record."   (People  v.  Tomalty,  14  Cal.  App.  224;  see  also 
Kyburg  v.  Perkins,  6  Cal.  674;  Jessup  v.  Superior  Court,  151 
Cal.  App.  2d~TUTD 

There  is  no  doubt  that  a  tax  assessment  roll  is  a 
written  act  of  a  public  officer  required  to  be  kept  by  law  and 
is  a  public  record  within  statutory  definition  and  court  de- 
cisions. 

Every  citizen  is  entitled  to  inspect  and  make  copies 
of  any  public  writing  (Section  1892,  C.C.P.)  and  public  records 
and  "other  matters"  in  the  office  of  a  public  officer  are  at 
all  times  during  office  hours  open  to  inspection.   (Section 
1127,  Government  Code.) 

The  privilege  of  inspecting  and  copying  public  rec- 
ords is  available  even  though  the  information  obtained  will  be 
used  for  a  private  purpose.   (Harrison  v.  Powers,  19  C.A.  762; 
Metzler  v.  U.S.,  64  F.  2d  203;  W JTsorTyT U . S . ,  59  F,  2d  390; 
EgSi  V.  Board  of  Mater  Supply,  !d03"^N7Yr  147 ,  98  N.E.  467.)   In 
^He  case  of  Harrison  v.  Powers,  supra,  the  court  authorized 
the  plaintif?  to  inspect  and  copy  census  reports  of  school 
children  intended  to  be  used  by  the  plaintiff  in  canvassing 
such  children  for  the  sale  of  "books.   The  court  in  the 
Harrison  case,  at  page  763,  states  the  general  rule: 

"...  where  the  statute  expressly  confers  the  right 
upon  the  citizen  to  inspect  or  to  copy  a  public  rec- 
ord, and  he  seeks  to  exercise  such  right  for  no  un- 
lawful or  scandalous  purpose,  but  in  aid  of  a  lawful 
though  private  business,  the  str.tutory  right  may  not 
be  denied  him  by  the  officer  having  the  custody  of 
the  public  record,  and  if  denied  by  the  officer, 
will  be  enforced  by  the  appropriate  action  of  the 
court." 

The  question  you  ask  is  clearly  within  the  rule  set 
forth  in  the  Harrison  case  and  it  is  therefore  my  opinion  that 
you  are  authorize-1  to  permit  inspection  and  copying  of  the 
tax  assessment  roll  as  a  public  record  even  though  such  infor- 
mation is  sought  for  private  business  purposes  if  you  are 
satisfied  its  use  will  be  neither  unlawful  nor  scandalous. 

The  right  to  inspect  and  copy  public  records  is, 
however,  subject  to  reasonable  regulation  by  the  public 
officer  so  that  the  normal  functions  of  his  office  are  not 
disrupted  and  to  insure  that  the  public  records  are  not  lost, 
altered  or  destroyed.   Thus,  you  may  impose  reasonable  regula- 
tions concerning  the  time,  mode  and  extent  of  inspection  and 
reproduction  of  the  tax  assessment  rolls 

Very  truly  yours, 

TWVAS   M.  O'CONNOR 
MCK  City  Attorney 


LETTER  NO.  63-20 


September  17,  1963 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  September  4,  1963  letter  reading 
as  follows : 

"The  Board  of  Supervisors  yesterday  voted  to  submit  to 
the  electorate  on  the  forthcoming  November  ballot  a  pro- 
posed Charter  amendment  which  would  add  Section  222.2  so 
as  to  provide  that  under  certain  conditions  professionally 
licensed  members  of  Boards  and  Commissions  may  represent 
private  interests  before  any  Board  or  Commission  of  the 
City  and  County.  A  copy  of  the  amendment  is  attached. 

"It  is  not  clear  to  Supervisor  Roger  Boas  as  to  the 
distinctions  which  are  contained  in  the  attached  proposal 
as  compared  to  the  existing  provisions  of  Charter  Sections 
222  and  222.1.  He  respectfully  asks  you  to  inform  him  as 
briefly  as  possible  concerning  the  new  procedure  which  will 
be  instituted  if  the  amendment  is  approved  by  the  voters, 
and  in  what  respects  it  will  differ  with  or  add  to  existing 
Charter  limitations.  He  would  also  like  to  know  whether  or 
not  the  authority  given  to  the  Board  of  Supervisors  under 
Subdivision  (8)  of  Section  222.1  could  not  be  availed  of 
by  the  Board  to  enact  the  attached  proposal  by  ordinance 
rather  than  submit  it  to  a  vote  of  the  electorate." 

The  proposed  charter  amendment  which  is  the  subject  matter  of 
your  letter  has  been  given  the  ballot  designation  "Proposition  H",  and 
it  will  hereinafter  be  referred  to  by  that  designation. 

In  order  to  properly  understand  conflict  of  interest  laws  as 
applied  to  public  officers  there  must  be  distinguished  those  prin- 
ciples or  provisions  of  law  regulating  a  public  officer's  official 
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actions  as  a  member  of  a  public  body  and  those  principles  or  provisions 
of  law  regulating  a  public  officer's  private  employment,  work  and 
activities . 

Thus,  it  is  a  fundamental  principle  of  the  common  law  existing 
independent  of  statutory  or  charter  provision  that  no  member  of  a 
board  or  a  commission  may  vote  on  a  matter  in  which  he  has  a  direct 
personal  or  pecuniary  interest.   (See  City  Attorney's  Opinion  No.  747, 
dated  November  16,  1953.) 

To  cite  the  specific  example  of  the  application  of  this  prin- 
ciple given  at  the  meeting  at  which  Proposition  H  was  considered  by_ 
the  Board,  if  a  businessman  who  is  a  member  of  the  Planning  Commission 
wishes  to  rezone  his  property,  the  common  law  principle  would  disqual- 
ify him  from  voting  on  the  application  as  a  member  of  the  Commission 
because  of  his  personal  and  pecuniary  interest  in  the  property  involve.: 
The  common  law  principle  would  thus  operate  to  control  his  official 
actions  as  a  member  of  the  public  body  but  would  not  operate  in  any  wa^? 
on  the  businessman's  private  business  activities. 

To  be  distinguished  are  the  positive  provisions  of  Section  222 
of  the  Charter  which  prohibit  a  supervisor,  officer  or  employee  from 
engaging  "in  any  activity,  employment  or  business  or  professional  work 
or  enterprise  which  is  inconsistent,  incompatible,  or  in  conflict  with 
his  duties  as  a  supervisor  or  officer  or  employee  of  the  city  and 
county  or  with  the  duties,  functions  and  responsibilities  of  his  ap- 
pointing power,  or  the  department,  office  or  agency  by  which  he  is 
employed,  or  the  board  or  commission  of  which  he  is  a  member." 

Proposition  H  relates  to  these  prohibitions  of  the  Charter 
and  if  adopted  it  will  establish  an  exception  to  such  prohibitions. 

It  is  to  be  noted  that  the  quoted  provisions  do  not  attempt 
to  control  an  officer's  official  actions,  but  rather  seek  to  prevent 
the  initial  creation  of  conflict  of  interest  situations  by  prohibiting 
an  officer,  under  the  penalty  of  official  misconduct,  from  engaging  in 
any  private  employment  or  activity  where  a  situation  would  be  created 
whereby  the  public  officer  would  be  tempted,  as  a  public  officer,  to 
serve  his  oxm  interest  rather  than  the  public  interest,  or  where  the 
board  or  commission  of  which  he  is  a  member  would  be  tempted  or  in- 
fluenced to  serve  the  officer's  interest  rather  than  the  public  int- 
erest. This  prohibition  is  premised  on  the  fundamental  governmental 
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concept  that  the  interests  of  the  government  "demand  the  undivided 
allegiance  of  its  public  officials  to  its  citizens,  that  they  exer- 
cise their  public  duties  with  absolute  honesty,  impartiality  and 
unbiased  judgment,  and  that  they  be  free  from  any  influence  other 
than  that  which  may  directlv  grow  out  of  the  obligations  that  they 
owe  to  the  public  at  large. '^'   (City  Attorney's  Opinion  No.  1050, 
dated  Febriiary  9,  1956.) 

Again  citing  an  example  given  at  the  above-mentioned  Board 
meetj.ng,  if  an  architect  member  of  the  Planning  Commission  were 
offered  employment  as  an  architect  on  a  proposed  building  which  could 
not  be  erected  unless  the  property  involved  were  rezoned,  the  exist- 
ing provisions  of  Section  222  above  quoted  would  prohibit  him  from 
accepting  such  employment.  An  obvious  conflict  of  interest  situation 
would  be  present  as  the  architect's  continued  employment  and  compensa- 
tion in  connection  with  the  erection  of  the  building  would  be  dependent 
upon  favorable  action  on  an  application  for  rezoning  by  the  board  of 
which  he  is  a  member. 

Proposition  H  if  adopted  would  allow  the  architect  member  of 
the  Planning  Commission  to  accept  such  employment,  and  would  also 
permit  all  professional  members  of  boards  and  commissions  who  are 
licensed  in  their  professions  by  the  State  of  California  to  accept 
professional  employment  in  analogous  situations.  Thus,  Proposition  H 
would  except  such  professional  members  of  boards  and  commissions  of  the 
city  and  county  from  the  above- quoted  prohibitions  of  Section  222  of 
the  Charter,  but  the  prohibitions  therein  contained  would  still  apply 
to  all  other  officers  and  employees  of  the  city  and  county.   It  is  to 
be  noted,  however,  that  Proposition  H  by  its  specific  language  still 
recognizes  and  retains  the  common  law  principle  prohibiting  a  member 
of  a  board  or  commission  from  voting  on  a  matter  in  which  he  has  a 
personal  or  pecuniary  interest,  and  in  the  example  above  given  the 
architect  member  of  the  Planning  Commission  would  be  prohibited  from 
voting  on  the  application  when  it  was  heard  by  his  commission,  and 
he  would  be  further  prohibited  from  attempting  to  influence  the  vote  of 
his  fellow  commissioners  by  argument,  personal  solicitation,  or  in  any 
ether  manner. 

Proposition  H  has  no  relation  to  the  provisions  of  Section 
222.1  of  the  Charter.   Section  222.1  constitutes  an  exception  to  those 
provisions  of  Section  222  which  prohibit  a  public  officer  or  employee 
from  being  interested  in  any  contract,  work  or  business  where  the 
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expense,  price  or  consideration  therefor  is  to  be  paid  from  the 
treasury  of  the  city  and  county.   It  provides  in  substance  that  an 
officer  or  employee  shall  not  be  deemed  to  be  interested  within  the 
meaning  of  the  prohibition  where  the  interest  is  only  a  remote  interest 
It  sets  forth  seven  specific  definitions  of  what  constitutes  a  remote 
interest  and  provides,  in  subdivision  (8),  that  the  Board  of  Super- 
visors by  a  two-thirds  vote  could  designate  other  interests  or  re- 
lationships that  would  constitute  a  remote  interest  in  a  public  con- 
tract. As  heretofore  noted.  Proposition  H  concerns  that  part  of 
Section  222  prohibiting  the  acceptance  of  private  employment  v/hich 
would  create  a  conflict  of  interest  situation  and  it  does  not  affect 
the  prohibitions  against  being  interested  in  contractual  arrangements 
with  the  city.   Consequently  the  change  in  law  proposed  by  Proposi- 
tion H  could  not  be  accomplished  by  the  Board  of  Supervisors  by 
ordinance  under  the  provisions  of  Section  222.1(8),  which  are  inap- 
plicable. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


TJB 
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September  18,  1963 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board 

235  City  Hall 

San  Francisco,  California 

Subject:   Motor  Vehicle  License  Fees;  Use 
of  Local  Motor  Vehicle  License 
Fees  to  Finance  Monorail  System 
From  San  Francisco  to  Airport  and 
to  Defray  San  Francisco's  Share  of 
Bay  Area  Rapid  Transit  District  Costs 

Dear  Sir: 

In  your  letter  of  September  6,  1963,  you  stated 
that  Supervisor  William  C.  Blake  would  like  to  know  whether 
the  local  motor  vehicle  license  fee  authorized  by  the 
Collier-Unruh  Local  Transportation  Development  Act  (SB  344), 
if  adopted  by  our  Board,  could  be  used  to  (1)  finance  a 
monorail  system  from  San  Francisco  to  San  Francisco  Inter- 
national Airport,  and  (2)  defray  San  Francisco's  share,  or 
a  portion  thereof,  of  the  cost  of  constructing  and  maintain- 
ing facilities  of  the  San  Francisco  Bay  Area  Rapid  Transit 
District. 

The  Collier-Unruh  Local  Transportation  Development 
Act  (Stats.  1963,  ch.  1852)  authorizes  boards  of  supervisors 
to  adopt  a  vehicle  license  fee  by  ordinance.    (Rev.  &  Tax. 
Code,  §11102.)   The  ordinance  must  provide  that  the  total 
revenue  derived  therefrom  "shall  be  distributed  to  the  county 
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for  use  exclusively  for  making  contributions  to  any  city  or 
public  rapid  transit  district,  agency,  or  authority  within  the 
county  for  use  in  planning,  acquiring,  constructing,  operat- 
ing, or  maintaining  a  rapid  transit  system."   (Rev.  &  Tax. 
Code,  §11104(f).) 

The  broad  intent  of  the  act,  as  its  title  indicates 
and  its  stated  purpose  delineates,  is  "to  provide  a  system  of 
local  transportation  and  for  the  financial  support  thereof, 
Tnciuding  the  levying  of  taxes  and  fees  therefor.^   (Stats. 
1963,  ch.  1852.)  (Emphasis  added.)   This  intent  is  served 
in  three  ways:   additional  gasoline  taxes  are  imposed  and 
made  available  to  cities  and  counties  for  select  city  streets 
and  county  roads,  additional  motor  vehicle  license  fees  are 
made  available  to  counties  for  purposes  of  rapid  transit,  and 
existing  motor  vehicle  license  fees  are  likewise  made  available 
to  cities  and  counties  for  rapid  transit  purposes.   As  to  the 
first,  local  road  systems  are  improved  so  as  to  expedite  the 
movement  of  motor  vehicles.  As  to  the  second  and  third,  funds 
are  provided  to  facilitate  local  transportation  of  passengers 
in  mass,  again  relieving  highway  congestion.   A  construction 
o^  the  statutory  language  which  will  accomplish  the  purposes 
described  is  favored  over  one  which  will  defeat  them  (Rose  v. 
State,  19  Cal.  2d  713),  the  primary  and  controlling  considera- 
tlorTbeing  the  determination  of  and  giving  effect  to  the 
legislative  intent  (45  Cal.  Jur.  2d,  p.  634;   California  Toll 
Bridge  Authority  v.  Kuchel,  40  Cal.  2d  43). 

Here  the  statute  provides  that  county- imposed  vehicle 
license  fees  are  returned  to  the  county  which,  in  turn,  must 
expend  them  by  way  of  contribution  to  any  "city  or  public^ rapid 
transit  district,  agency,  or  authority  within  the  county. 
(Rev.  &  Tax.  Code,  §11104(f).)   This  phrase  could  be  construed 
to  mean  "city  within  the  county"  or  "city  rapid  transit  district, 
agency,  or  authority  within  the  county."   If  the  latter  inter- 
p>-etation  is  chosen,  we  are  met  with  an  anomaly,  for  no  such 
city  authority  exists  in  the  State  of  California.   Thus  we 
would  conclude,  contrary  to  accepted  precepts  of  statutory  con- 
struction, that  the  work  "city"  was  used  in  vain  or  is  mere 
surplusage.   (45  Cal.  Jur.  2d,  p.  627;  Prater  v.  Isreal.  15 
Cal.  2d  89;  Rumetsch  v.  Oakland,  135  Cal.  App.  Zb/.)  Therefore, 
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the  act  must  be  interpreted  to  provide  that  county-imposed 
vehicle  license  fees  may  be  contributed,  alternatively,  to 
a  city  within  the  county  or  to  a  public  rapid  transit  district, 
agency,  or  authority  within  the  county. 

My  conclusion  in  this  regard  is  fortified  by  Section 
11005.1  of  the  Revenue  and  Taxation  Code^  a  section  added  by 
the  Collier-Unruh  Act  which  provides  that  cities  or  cities  and 
counties  may  expend  existing  State  distributions  of  motor 
vehicle  license  fees  for  "planning,  acquiring,  constructing, 
operating,  or  maintaining  a  rapid  transit  system,  itself  or, 
alternatively,  for  making  contributions  to  public  rapid  transit 
districts  within  the  city  or  city  and  county.  (Emphasis  added.) 
In  short,  the  interpretation  I  suggest  for  new  money  is  entirely 
consistent  with  express  statutory  authority  given  in  the  same 
act  to  cities  to  deal  with  existing  monies  from  the  same  source. 
A  statute  must  be  construed  so  as  to  harmonize  its  various  parts 
or  sections,  without  doing  violence  to  the  language,  spirit,  or 
purpose  of  the  act.   (45  Cal.  Jur.  2d,  p.  627.) 

The  statute  next  provides  that  funds  so  received  by 
anv  citv  or  oublic  rapid  transit  district  within  the  county 
must  be' used' "in  planning,  acquiring,  constructing,  operating, 
or  maintaining  a  rapid  transit  system."   (Rev.  &  Tax.  Code, 
§11104(f).)   By  Charter,  San  Francisco  has  the  power  to  con- 
struct utilities,  such  as  a  monorail  system,  outside  the 
boundaries  of  the  city  and  county,  and  to  maintain  and  operate 
the  same  (Section  2,  Charter),  and  it  would  seem  to  be  beyond 
doubt  that  a  monorail  line  which  would  avoid  the  ordinary 
highway  from  San  Francisco  to  San  Francisco  International 
Airport  would  constitute  a  rapid  transit  system.   For  these 
reasons,  I  conclude  that  funds  derived  through  enactment  of  a 
motor  vehicle  license  fee  ordinance  by  the  Board  of  Supervisors 
pursuant  to  Section  11102  of  the  Revenue  and  Taxation  Code,  may 
be  used  to  finance  a  monorail  system  from  San  Francisco  to  San 
Francisco  International  Airport. 

Whether  vehicle  license  fee  revenue  may  be  contributed 
to  the  San  Francisco  Bay  Area  Rapid  Transit  District  turns  upon 
inte^-pretation  of  the  words  "public  rapid  transit  district  ,  .  . 
within  the  county,"  as  employed  in  Section  11104(f)  of  the 
Revenue  and  Taxation  Code.  Must  the  transit  district  be  wholly 
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within  the  county  to  qualify  for  aid?  I  think  not.  Only 
the  LOS  Angeles  Metropolitan  Transit  Authority  and  perhaps 
the  Stockton  Transit  District  are  self-contained  within  single 
counties.    If  I  am  right  in  the  broad  view  I  take  of  the 
purposes  of  the  Collier-Unruh  Act,  such  a  limited,  lateral 
construction  is  to  be  avoided.  Rather,  the  statute  must  be 
alven  a  '■easonable  and  common  sense  construction  in  accordance 
with  the" apparent  purpose  and  intention  of  the  lawmakers  --  one 
that  is  practical  rather  than  technical,  and  that  will  lead  to 
a  wise  policy  rather  than  to  mischief  or  obscurity.   (45  Cai. 
Tur.  2d,  p.  626:   llnemolovment  Reserves  Com,  v.   St.  Francis 
HoLs  Assn..  58  CaT.  kpp.Td'ini      IrTrF^vis,  ib  Cal.  App. 

Thus,  "within  the  county"  (Rev.  &  Tax.  Code,  §11104 (f)), 
I  construe  to  mean  operating  within  the  county  even  though  the 
operation  may  entail  service  and  operation  outside  the  county. 
Since  the  San  Francisco  Bay  Area  Rapid  Transit  ?- strict  meets 
the  test  of  operating  within  the  county,  I  conclude  that  funds 
derived  through  enactment  of  a  motor  vehicle  license  fee  ordi- 
nance by  the  Board  of  Supervisors  could  be  used  to  defray  San 
Francisco's  share,  or  a  portion  thereof,  of  the  cost  of  con- 
structing and  maintaining  facilities  of  the  San  Francisco  Bay 
Area  Rapid  Transit  District. 

The  manner  in  which  this  contribution  could  be  used 
to  defray  San  Francisco's  share  or  a  PO'^tion  thereof  of  the 
cost  of  constructing  and  maintaining  facilities  of  the  District 
depends  upon  the  existence  of  the  following: 

(1)  all  counties  within  the  San  Francisco  Bay  Area  Rapid 
Transit  District  adopting  the  ordinance  provided  for 
in  Section  11102  of  the  Revenue  and  Taxation  Code,  and 

(2)  suitable  agreements  and  arrangements  being  arrived  at 
among  the  counties  and  with  the  District  in  order  that 
proper  credit  for  such  contribution  be  made. 

Your  are  so  advised. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


OIW 
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September  18,  1963 


Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 


Subject:   Art  Ccmnission;  No  Authority  to 
Approve  Design  of  Freeway  Ranps 


Dear  Mr.  Dolan: 


This  is  in  response  to  your  letter  of  September  13, 
1963,  reading  as  follov;s: 

"The  Streets  Cotumittee  currently  has  under 
consideration  plans  and  specifications  for  con- 
struction of  the  Clay-Washington  Street  ramps 
from  the  Embarcadero  Freeway. 

"It  has  occurred  to  the  members  of  the  committee 
that  Section  46  of  the  Charter  may  be  operative  with 
respect  to  this  proposed  construction  and  thereby 
require  the  approval  of  the  Art  Commission.   Section 
46"p^-ovides  in  part  that  the  Art  Commission  'shall 
have  .  .  ,  powers  (of  approval  or  disapproval)  with 
respect  to  the  design  of  .  .  .  elevated  ways  .  .  . 
or  other  structures  erected  or  to  be  erected  upon 
land  belonging  to  the  city  and  county  .  .  .  . ' 

"The  committee  recognizes  the  possibility  that 
the  extension  of  the  proposed  ramps  over  city  streets 
and  parks  may  require  Art  Commission  approval  of  ramp 
designs  in  this  case  and  respectfully  asks  your 
opinion  as  to  whether  or  not  such  approval  should  be 
sought." 
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Full  authority  and  control  over  the  State  Highway 
Svstem,  including  freeways,  has  been  vested  in  the  state  ana  its 
duly  authorized  agencies  under  the  provisions  of  existing  law. 
(Section  36,  Article  IV,  State  Constitution;  Streets  and  Highways 
Code,  sees.  50-881,  inclusive;  Holloway  v.  Purcell.  35  Cai.  zu 
220) 

The  only  provision  of  existing  law  that  purports  to 
delegate  any  authority  to  a  local  agency  in  connection  with  free- 
ways is  to  be  found  in  Section  100.2  of  the  Streets  and  Highwavs 
Coda  wherein  the  State  Department  of  Public  Works  is  authorized 
to  enter  into  an  agreement  with  a  local  governing  body  in  order 
that  provision  may  be  made  for  the  closing  of  a  city  street  or 
county  highway  at  or  near  the  point  of  its  intersection  with 
any  freeway  and  prohibiting  the  permanent  closure  of  any  such 
street  or  highway  except  pursuant  to  such  an  agreement.   However, 
in  proceeding  under  this  section,  the  local  governing  body  is  not 
acting  in  a  legislative  capacity  but  is  merely  acting  in  an  admin- 
istrative capacity  as  an  agency  of  the  state  designated  under  a 
state  law  to  achieve  a  state  purpose.   (City  Attorney's  Opinion 
No.  1070,  April  26,  1956;   11  Ops.  Atty.  Gen.  193;   Reidman  v. 
Brison.  217  Cal.  383;  State  ex  rel_.  Hall  v.  Morton^  it  ai.  (Kansas) 
^T5~Pac.  62)   It  has  ^iernieTa~tEaFwRere  a  city  is  an  agency  of 
the  state  functioning  under  state  law  to  fulfill  state  purposes 
the  state  law  relating  thereto  is  controlling  and  no  other  law 
is  applicable  exceot  as  specifically  provided.  (Housing  Authority 
V.  City  of  Los  Angeles,  38  Cal.  2d  853) 

In  Drake  v.  City  of  Los  Angeles,  38  Cal.  2d  872,  the 
plaintiffs  contended  that  an  ordinance  adopted  by  the  City  Council 
approving  a  low-rent  housing  project  pursuant  to  state  law  re- 
quiring  such  council  approval  before  a  project  could  be  developed 
3as  invalid  in  that,  inter  alia,  it  had  not  been  first  submitted 
for  report  and  recommendatioiTof  the  City  Planning  Commission  as 
required  by  the  Los  Angeles  City  Charter.   Pointing  out  that  the 
powers  and  duties  of  the  City  Council  in  respect  to  low-rent 
housing  projects  derive  from  state  law  and  not  from  local  law 
unless  specifically  provided,  the  Supreme  Court  held  that  the 
state  law  was  controlling  and  in  the  absence  of  any  requirement 
therein  for  Planning  Commission  approval  such  approval  was 
unnecessary. 
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By  the  same  token,  in  the  present  instance,  the  state 
law  relating  to  freeways  is  controlling  over  local  law  and  in 
the  absence  of  any  provision  in  the  state  law  requiring  the 
approval  of  construction  or  design  of  freeways  or  freeway  ramps 
by"  a  local  board  or  commission,  such  as  our  Art  Commission,  such 
approval  need  not  be  sought  at  any  stage  of  the  proceedings. 
However,  while  Art  Commission  approval  is  not  required  in  the 
present  case,  there  is  nothing  in  applicable  state  or  local  law 
that  would  preclude  the  Board  of  Supervisors  seeking  the  advice 
and  suggestions  of  the  Art  Commission  in  any  matter  relating  to 
freeways  within  the  City  and  County  of  San  Francisco  if  it 
desires  so  to  do. 

You  are  advised  accordingly. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


JJS 
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September  20,  1963 


Honorable  John  Jay  Ferdon 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:  Prohibition  of  Cemeteries  in  the 
City  and  County  of  San  Francisco 
(Grace  Cathedral) 

Dear  Supervisor  Ferdon: 

In  your  letter  of  September  4,  1963,  you  asked 
whether  there  is  any  prohibition  against  the  Episcopal 
Church  burying  the  remains  of  certain  high  church  offi- 
cials in  Grace  Cathedral  and  designating  the  area  as  a 
cemetery. 

Section  195  of  the  Health  Code  of  the  City  and 
County  of  San  Francisco  provides  as  follows: 

"It  shall  be  unlawful  for  any  person,  association 
or  corporation,  to  cremate,  or  cause  to  be  cremated, 
the  dead  body  of  any  human  being  within  the  City 
and  County  of  San  Francisco,  exclusive  of  those 
portions  of  said  City  and  County  belonging  to  or 
under  the  exclusive  jurisdiction  of  the  United 
States." 

Section  200  of  the  Health  Code  of  the  City  and 
County  of  San  Francisco  provides  as  follows: 


LETTER  NO.  63-23 
Hon.  John  Jay  Ferdon         2  September  20,  1963 


"It  shall  be  unlawful  for  any  person,  association 
or  corporation,  to  bury,  or  inter,  or  cause  to 
be  interred  or  buried,  the  dead  body  of  any  per- 
son in  any  cemetery,  graveyard,  or  other  place 
within  the  City  and  County  of  San  F^^ancisco 
exclusive  of  those  portions  thereof  which  belong 
to  the  United  States,  or  are  within  its  exclusive 
jurisdiction." 

In  Odd  Fellows'  r-m"*-°'-y  ^°''"-  ^-  ^'f^Y  ,^",^  County 
of  -^an  FraSiiEHl^UTTI^rg-cTrr-^^FT-Tt-was  held  that  an  ' 

-oJainlnce  which  prohibited  i"'^ff"'^"^,^^5^^gf"i\te'ci^y  aSd 
was  a  valid  exercise  of  the  police  powers  of  the  oity  ana 

County . 

In  view  of  the  above  sections,  it  is  my  opinion 
that  Grace  Cathedral  cannot  be  used  as  a  cemetery  for  high 
church  officials. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


DKN 


LETTER  NO.  63-24 


October  3,  1963 


Mr.  S.  M.  Tatar ian 

Director  of  Public  Works 

260  City  Hall 

San  Francisco,  California  94102 

Subject:  Liability  of  City  for  Installation 
of  "U-TURN  OK"  Sign  at  Signalized 
Intersection 


Dear  Mr.  Tatar ian: 

You  have  requested  my  advice  with  respect  to  the 
following: 

"We  will  appreciate  it  if  you  will  give  us 
your  opinion  as  to  whether  the  City  would  be  liable 
in  anv  way  if  an  accident  occurred  involving  a 
U-turning  vehicle  (with  U-TURN  OK  sign)  at  a  signalized 
intersection  and  another  vehicle  also  having  a  green 
light  on  the  same  signal  phase." 

Under  Vehicle  Code  Section  21451  a  vehicle  facing  a 
green  or  "go"  signal  may  make  a  U-turn  where  permitted  by  signs 
exhibited  at  an  intersection.  Local  authorities,  under  Section 
21351  of  the  same  code,  may  place  the  appropriate  traffic  sign 
or  signal  as  may  be  authorized  or  necessary  to  carry  out  the 
provisions  of  trie  Vehicle  Code. 

Whether  a  "U-TURN  OK"  sign  should  be  placed  in  an 
Intersection  is  discretionary  with  local  authority.  Thus,  the 
decision  to  install  and  the  installation  of  such  a  sign  would 
not  give  rise  to  any  liability  based  on  the  theory  of  negligence 
because  of  Section  820.2  of  the  Government  Code  which  exempts 
an  employee  from  liability  for  his  act  or  omission  resulting 
from  the  exercise  of  discretion  vested  in  the  employee  and  in 
Section  815.2(b)  which  makes  a  public  entity  immune  from  lia- 
bility for  the  act  or  omission  of  its  employee  where  the 
employee  is  exempt  from  liability. 
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Exemption  of  the  City  from  liability  for  the  dis- 
cretionary acts  of  its  employees,  however,  does  not  also 
exempt  it  for  the  erection  or  maintenance  of  a  dangerous  or 
defective  condition  of  public  property.  The  installation 
of  a  "U-TURN  OK"  sign  at  a  particular  intersection  could  be 
held  to  create  a  dangerous  or  defective  condition  in  the 
intersection  under  the  circumstances  surrounding  the  case. 
Under  the  Public  Liability  Act  a  dangerous  or  defective  con- 
dition of  public  property  may  be  created  by  the  use  or  general 
plan  of  operation  of  government-controlled  property  as  well 
as  the  juxtaposition  of  public  property  and  need  not  be  based 
only  on  structural  or  mechanical  defects.   (See  Dudum  v.  City 
of  San  Mateo,  167  Cal.  App.  2d  593;  Wexler  v.  City  of  Los 
Angeles,  il6  Cal.  App.  2d  740;  Bauman  v.  City  and^ounty  of 
San  Francisco.  42  Cal.  App.  2d  144.) 

In  the  recent  session  of  the  Legislature  the 
Public  Liability  Act  was  reenacted  and  now  contains  a  statu- 
tory definition  of  a  "dangerous"  condition  as  "a  condition 
of  property  that  creates  a  substantial  .  .  .  risk  of  injury 
when  such  property  or  adjacent  property  is  used  with  due  care 
in  a  manner  in  which  it  is  reasonably  foreseeable  that  it  will 
be  used."  The  case  law,  as  heretofore  stated,  describes  this 
as  a  condition  that  creates  an  unreasonable  hazard  or  one  from 
which  injury  to  those  coming  into  contact  with  it  might  reason- 
ably be  anticipated.   (See  Holder  v.  City  of  Santa  Ana.  205 
Cal.  App,  2d  194;  Ellis  v.  City  of  Los  Angeles.  167  Cal.  App. 
2d  180.)  As  to  whether  a  dangerous  condition  exists  under 
the  foregoing  definition,  no  hard  and  fast  rule  can  be  given, 
for  under  the  Public  Liability  Act  each  case  must  depend  upon 
its  own  set  of  circumstances  and  be  determined  by  the  trier 
of  fact.   (See  Arellano  v.  City  of  Burbank,  13  Cal.  2d  248; 
Bauman  v.  City  and  County  of  San  Francisco,  supra.)  For   _ 
example,  assuming  that  the  installation  of  the  described  sign 
does  not  create  a  dangerous  condition  of  public  property  with 
respect  to  an  accident  described  in  your  request,  the  same 
could  not  be  stated  categorically  as  to  a  second  collision 
because  the  fact  of  a  prior  collision  may  be  evidence  of  the 
existence  of  a  dangerous  condition.   (See  Warren  v.  City  of 
Los  Angeles.  91  Cal.  App.  2d  678.) 
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You  are  advised,  therefore,  that  the  installation 
of  a  "U-TURN  OK"  sign  at  a  traffic  signal  controlled  inter- 
section could  possibly  give  rise  to  a  cause  of  action  against 
the  City  and  County  under  the  Public  Liability  Act. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


cc:  Mr.  I.  Thomas  Zaragoza 
Director  of  Traffic 
San  Francisco  Police  Department 
Hall  of  Justice 
San  Francisco,  California 


EAB 


LETTER  NO.  63-25 


October  25.  1963 


lytr.  William  R.  Holman 

City  Librarian 

San  Francisco  Public  Library 

Civic  Center 

San  Francisco,  California  94102 

Subject:   Public  Records;   Taped  Transcript  of 
Testimony  before  Library  Commission 
at  Regular  Meeting 

Dear  Mr.  Holman: 

This  is  in  reply  to  your  request  for  my  opinion 
as  to  whether  the  taped  transcript  of  a  witness  who  appears 
at  a  regular  meeting  of  the  Library  Commission  may  be 
released  to  attorneys  for  such  witness  or  to  other  interested 
persons. 

The  law  provides  that  every  citizen  has  a  right 
to  inspect  and  make  a  copy  of  any  public  writing  (C.C.P. 
§1892).    In  Code  of  Civil  Procedure  Section  1888  "public 
writings"  are  defined  as: 

"1.   The  written  acts  or  records  of  the  acts 
of  the  sovereign  authority,  of  official 
bodies  and  tribunals,  and  of  public  officers, 
legislative,  judicial,  and  executive,  whether 
of  this  State,  of  the  United  States,  of  a 
sister  State,  or  of  a  foreign  country; 

"2.   Public  records,  kept  in  this  State,  of 
private  writings." 

Public  writings  are  divided  into  four  classifications 
(C.C.P  §1894): 
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"Ic  Laws; 

2,  Judicial  records; 

3.  Other  official  documents; 

4o   Public  records,  kept  in  this  State,  of 
private  writings." 

Section  1227  of  the  Government  Code  provides  for 
inspection  of  public  records  and  "other  matters"  in  a  public 
office: 

"The  public  records  and  other  matters  in  the 
office  of  any  officer,  except  as  otherwise 
provided,  are  at  all  times  during  office 
hours  open  to  inspection  of  any  citizen  of 
the  State." 

A  taped  transcript  of  testimony  at  a  public  meeting 
of  th°  Library  Commission  is  not  a  "public  writing"  within 
the  meaning  of  the  classifications  set  forth  in  the  Code  of 
Civil  Procedure  and  thus  it  is  not  subject  to  inspection 
under  C.C.P.  §1892.   However,  it  is  my  opinion  that  such 
taped  testimony  constitutes  "other  matters"  within  the  mean- 
ing of  Section  1227  of  the  Government  Code,  and  is  subject 
to  inspection  by  reason  of  said  section. 

The  "other  matters"  in  Section  1227  of  the  Government 
Code  have  been  held  by  the  Court  to  be  matters  which  are  "public  ' 
and  in  which  the  public  as  a  whole  has  an  interest.  (Whelan  v. 
Superior  Court,  114  Cal.  548;  Coldwell  v.  Board  of  PubUc  Works, 
IByCaiT'510;   Mushet  v.  Department  of  Public  Service.  35  Cai. 
App.  630)   Thus,  a  taped  recording  of  a  public  meeting  or  a 
portion  thereof  is  subject  to  public  inspection  if  it  is 
determined  that  the  tape  is  of  sufficient  interest  to  the 
entire  public.   The  fact  that  a  taped  transcript  records 
events  occurring  at  a  public  meeting  clearly  establishes  that 
it  is  public  and  of  sufficient  interest  to  the  public  as  a 
whole. 

Section  19  of  the  Charter  of  the  City  and  County  of 
San  Francisco  requires  each  board  or  commission  to  keep  a 
record  of  the  proceedings  of  each  meeting.   There  would  be  no 
doubt  that  the  minutes  of  the  Library  Commission  kept  in  the 
ordinary  course  of  the  meeting  would  be  a  public  record.  The 
Courts  have  generally  held  that  "any  record  required  by  law 
to  be  kept  by  an  officer  or,  which  he  keeps  as  necessary,  or 
convenient  to  the  discharge  of  his  official  duty  is  a  public 
re-ord."   (People  v.  Tomalty,  14  Cal.  App.  224;   Jessup  v. 
Superior  Col^^'.  151  Cai.  App.  2d  102)    In  addition,  tHe 
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minutes  would  be  the  "written  acts  or  records  ...  of  offical 
bodies  and  tribunals  .  .  ."  within  the  meaning  of  Section  1888 
of  the  Code  of  Civil  Procedure.  If  testimony  or  other  trans- 
actions at  the  meeting  were  reported  in  shorthand  and  later 
reduced  to  a  written  transcript,  there  is  no  question  that  the 
transcript  would  constitute  a  writing  and  be  subject  to  public 
inspection  by  reason  thereof, 

A  taped  recording  is  merely  another  means  of  reporting 
testimony  and  if  the  taped  transcript  is  subsequently  reduced  to 
a  written  transcript  there  would  be  no  question  that  such  writ- 
ing would  be  subject  to  public  inspection  under  Section  1888  of 
Code  of  Civil  Procedure.   The  taped  transcript  itself  should 
be  considered  as  "other  matters"  in  an  office  of  a  public  officer 
and  since  it  relates  to  the  proceedings  occurring  at  an  open 
public  meeting  it  is  subject  to  inspection  because  of  its 
general  public  interest.   Moreover,  even  though  a  taped  record- 
ing is  not  a  public  writing  it  is  a  record  that  the  public 
officer  keeps  as  convenient  to  the  discharge  of  a  public  duty, 
and  in  that  sense  could  be  condidej;ed  a  public  records   (Psople 
v-  Toma/.ty,  supra ;   Jessup  v>  Superior  Court,  supra ) 

The  right  to  inspect  a  taped  recording  means  that  it 
may  be  retaped,  transcribed  or  listened  to  by  the  interested 
person.   This  right  is  subject  to  reasonable  regulation  by  the 
Library  Commission  so  that  the  mode  of  inspection  does  not  dis- 
rupt the  normal  office  procedure  and  to  insure  that  the  tape  is 
properly  preserved  for  its  intended  purpose  (see  Letter  No. 
63-19,  enclosed  herein). 

If  the  Library  Commission  assumes  the  responsibility 
of  transcribing  the  tape  and  providing  written  copies  thereof 
to  interested  persons,  it  should  be  done  within  a  reasonable 
time  after  demand  without  causing  an  undue  burden  on  your 
office. 

Very  truly  yours, 


THOMAS  M,  O'CONNOR 
City  Attorney 


MCK 


LETTER  NO.  63-26 


December  18,  1963 


Mr.  Robert  C.  Kirkwood 
Manager  of  Utilities 
287  City  Hall 
San  Francisco,  California 

Re:  Water  Department  Contract  No.  1138 
(Debris  Burning  -  Turner  Dam) 

Dear  Mr.  Kirkwood: 

You  have  requested  the  advice  of  this  office  concer^irrg  the 
matter  of  a  withdrawal  of  bid  upon  the  above  proposal.  Bi<^s  relating 
to  this  contract  were  opened  at  2  p.m.  on  Tuesday,  December  12  in  the 
following  order  and  amounts: 

Charles  J.  Chandler,  dba 

Chandler-Newman  Construction  Co.     $28,816.00 

McGuire  and  Hester  41,141.00 

HeimBros.,  Inc.  11,070.00 

Hulse  Bros.  49,480.00 

Russ  Lauterwasser  5,600.00 

Your  letter  of  December  13  sets  forth  the  following  quoted 
sequence  of  facts: 

"Mr.  Lauterwasser  was  present  at  the  bid 
opening.  Approximately  five  minutes  after 
bids  were  opened  and  read,  Mr.  Lauterwasser 
came  to  the  Public  Utilities  Commission  Office 
and  informed  the  Secretary  of  the  Commission 
that  he  made  a  $10,000  error  in  his  bid.  Mr. 
Lauterwasser  point-:<d  out  Item  2  under  the 
Schedule  of  Bid  Prices  which  called  for  burning 
at  a  lump  sum  price.  Mr.  Lauterwasser 's  bid 
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quoted  a  lump  sum  price  of  $4,275.00,  which  he 
claimed  was  in  error.   He  said  he.   had  checked 
with  his  office  and  the  proper  figure  under 
said  Item  2  should  have  been  $14,276.00,  thus 
bringing  his  total  price  quoted  to  the  sum  of 
$15,600.00,  rather  than  $5,600.00,  Mr.  Lauter- 
wasser  then  requested  withdrawal  of  his  bid." 

By  furtJier  letter  dated  December  16  you  have  transmitted 
to  us  Mr.  Lauterwasser's  request  for  withdrawal  of  bid  dated 
December  12,  1963,  together  with  a  photocopy  of  Mr.  Lauterwasser's 
unit  price  sheet  and  photocopy  of  the  work  sheet  from  which  he 
compiled  his  formal  bid.  These  dccoments  have  been  studied  and 
considered  in  rendering  the  advice  which  follows,  and,  in  keeping 
with  your  request  therefor,  said  three  enclosures  are  re tr an emitted 
to  you  herewith. 

You  pose  three  questions,  which  will  be  answered  cexr.-.lly 
in  the  order  in  which  you  set  them  forth,  as  follows: 

1.  May  the  Public  Utilities  Commission 
legally  permit  Russ  Lauterwasser  to 
V7ithdraw  his  bid? 

In  California,  as  well  as  in  many  other  states,  the  courts 
rather  consistently  allow  relief  from  mistaken  bids  upon  public 
contracts  where  the  inviting  public  agency  has  actual  notice  of  an 
error  made  by  the  bidder  at  a  time  prior  to  the  acceptance  of  the 
bid  by  such  agency.   Knowledge  by  the  agency  inviting  the  bid  that 
the  bidder  is  acting  under  mistake  is  treated  as  amounting  to 
mutual  mistake  for  the  purpose  of  permitting  a  rescission  or  with- 
drawal of  the  bid.   (Kemper  Construction  Company  v.  City  of  Los 
Angeles,  37  Cal.  2d  6'9Fr~5  Williston  on  Contracts  (1937)  Sec.  1557; 
Restatement  of  the  Law  of  Contracts,  Sec. 503;  Pcmeroy's  Equl?;y 
Jurisprudence  (1941)  pp.  389-390)  The  theory  of  granting  such 
relief  is  that  to  enforce  a  contract  upon  an  obviously  mistaken 
bid  would  be  unconscionable,  and  this  is  especially  so  where  the 
inviting  agency  makes  no  harmful  change  of  position  prior  to 
receiving  Icnowledge  that  the  bid  was  mad3  under  a  material  factual 
error,  and  must  still  take  foiraial  action  to  effectuate  the  award. 
This  is  the  instant  situation. 

A  study  of  the  work  sheet  submitted  with  the  erroneous 
bid  herein  makes  the  reason  for  such  factual  error  obvious,  and 
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it  is  our  opinion  that  in  legal  contest  Mr.  Lauterwasser  would 
be  upheld  in  the  matter  of  his  right  to  withdraw  his  bid, 
especially  so  in  view  of  the  dispatch  with  which  he  acted 
after  the  bids  were  opened  on  December  12. 

2.  If  Russ  Lautervjasser  is  permitted  to 
withdraw  his  bid,  must  the  Commission 
ra-advertise  for  new  bids  or  may  the 
contract  be  awarded  to  the  second  low 
bidder? 

Under  the  circumstances  prevailing  herein  the  Commission 
need  not  re-advertise  for  new  bids,  but  may  award  this  contract 
to  the  second  low  bidder.   (Raymond  v.  City  of  Fresno  Unified 
School  District.  123  Cal.  App.  2d  62b;  Berkeley  Unified  School 
District  v.  Barnes  Construction  Company,  123  Fed.  Supp.  ^'l^ 
(U.S.  District  Court,  California,  Northern  District,  Southern 
Division)  ) 

3.  In  the  event  that  the  Commission  re-adve7:'-ises 
for  new  bids  or  awards  to  the  second  lov? 
bidder  would  the  Commission,  in  any  way,  be 
subject  to  liability? 

As  stated  above,  the  Commission  is  free  to  award  to 
the  second  low  bidder,  all  other  considerations  beir-g  equal, 
and  dealing  only  with  the  .subject  in  so  far  as  is  concerned 
the  basic  problem  created  by  the  bid  withdrawal  iscue  and  the 
consequent  realignment  of  bidders  as  to  amounts.   Orir  answer 
to  question  2  above  is  based  solely  upon  such  concepts,  and 
not  upon  any  consideration  of  whether  the  second  low  bid  is 
in  other  respects  a  valid  one.   Subject  to  such  conditions, 
you  are  advised  that  the  Commission  would  not  be  liable  for 
accepting  the  second  bid. 

On  the  matter  of  re-advertising  for  new  bids,  it 
would  appear  that  this  could  be  done  only  on  the  thr.ory  that 
the  Commission  has  the  right  expressed  in  the  Charter,  and 
set  forth  in  the  bid  proposal,  to  reject  '"any  and  ;.l  .1  bids." 
However,  as  the  Commission  has  many  times  been  advised,  the 
power  of  general  rejection  must  be  exercised  with  discretion 
and  not  arbitrarily.  The  best  interest  of  the  public  must  be 
paramount  consideration  in  these  matters.  (Brown  v.  City  of 


LETTER  NO.  63-26 


Mr.  Robert  C.  Kirkwood         4  December  18,  1963 

Phoenix,  272  Pac.  2d  358  (Ariz.  1954);  10  McQnillin  on  tfarlclpal 
Corporations,  Sec.  29.77)  Thus,  unie'.s  there  is  some  substantial 
reason  why  all  bids  should  be  rejectee  herein  -  and  no  such 
reason  has  been  pointed  cut  to  this  office  -  it  would  appaar  that 
the  proper  legal  action  would  be  to  accept  tae  second  low  bid  after 
having  permitted  the  withdrawal  by  Mr.  Lautsn.'asser  of  his  bid. 
In  our  opinion,  the  Commission  vjouid  be  free  from  liability  follow- 
ing such  action. 

Should  you  need  further  assistance  on  these  matters,  do 
not  hesitate  to  call.  The  five  bid  sets  sent  with  your  first 
letter  are  also  returned  herewith. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 

WILLIAM  F.  BOURNE 
Public  Utilities  Counsel 

WFB:JL 

Enclosures 


^.5.-f:-. 
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Mr.  Philip  P.  Engler 
Acting  Clerk  cf  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

SUBJECT:   WJETHF.R  LOCAL  AGENCY  FORMATION  COMMISSION  HAS 

EE.^^N  CREATED  -.-.F  CITY  AND  COUNI'Y  OF  SAN  t^MNCISCO 
PURSUANT  TO  PROVISIONS  OF  LOCAL  AGENCY  FORI-iATION 
COMMISSION  ACT,  SECS.  54775  TO  54791,  G0VERNI4ENT 
CODE 

Dear  Mr,  Engier; 

Thi 
As 

tc  >.„w  ^^^...0.1,^^11  v^j.  v,j.uj.c&  ciiiu  sjjecxaj.  Qi.scri.ccs,  ana  requestii'g 
my  opinion  as  to  whether  or  not  the  terms  of  the  Act  make  manda- 
tory the  appointment  of  a  Local  Agency  Formation  Commission  in 
San  Francisco. 

The  Act  adds  Chapter  6.6,  Sections  54775  to  54791,  to 
Part  1,  Division  2,  Title  5  of  the  Government  Code.   The  Act 
creates  a  Local  Agency  Formation  Commission  in  each  county  of  the 
State  by  Section  54776  thereof,  which  reads  in  part  as  follows: 

"There  is  hereby  created  in  each  county 
of  the  State  a  local  agency  formation  commis- 
sion.  .  .  ." 

Sections  5  and  19  of  the  Government  Code  provide  that 
unless  the  provision  or  the  context  otherwise  requires,  the  term 

County  ,  V7henever  used  in  the  code,  is  to  be  construed  as  includ- 
i^^o^   city  and  county.   There  is  nothing  in  the  context  of  Chapter 
i«0«  to  indicate  that  the  City  and  County  of  San  Francisco  was  not 
to  be  embraced  within  the  terms  of  the  Act,  and  consequently  it  is 
my  opinion  that  a  Local  Agency  Formation  Commission  has  been  formed 
m  this  city  and  county  by  the  terms  of  the  Act  and  that  it  is 
mandatory  that  the  membership  of  the  commission  be  appointed  as 
provided  m  the  Act. 

_   _      Under  the  provisions  of  Section  54776.2  of  the  Act,  it 
IS  incumbent  upon  the  Board  of  Supervisors  to  appoint  three  members 
of  the  commission,  and  the  three  members  so  appointed  m.ust  appoint 
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the  other  two  members  comprising  the  commission  of  five  members. 

The  final  form  of  legislation  effectuating  the  foregoing 
appointments  cannot  of  course  be  drafted  until  the  appointees  are 
designated  and  the  effective  date  of  their  appointment  is  deter- 
mined. However,  I  am  attaching  hereto  a  suggested  form  of  resolu- 
tion to  be  used  when  the  appointments  are  determined. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Enclosure 
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RESOLUTION  NO, 


APPOINTING  MEMBERSHIP  OF  LOCAL  AGENCY  F0PJ4ATI0N  COMMISSION  OF  THE 
CITY  AND  COUNTY  OF  SAN  FRAICISCO. 

RESOLVED.  That  pursuant  to  the  provisions  of  Section  6.6,  Part 
1,  Division  2,  Title  5  of  the  Government  Code,  the  Board  of  Super- 
visors does  hereby  appoint  the  following  named  persons  as  members 
of  the  Local  Agency  Formation  Commission  of  the  City  and  County  of 
San  Francisco,  said  appointment  to  be  effective  on ; 


FURTHER  RESOLVED,  That  the  three  members  so  appointed  shall 
appoint  two  other  members  representing  the  general  public;  and 
be  it 

FURTHER  RESOLVED,  That  the  term  of  each  member  of  the  first 
Commission  shall  be  as  determined  pursuant  to  the  provisions  of 
Section  54777  of  Chapter  6.6  of  the  Government  Code,  which  require 
that  the  first  members  of  the  Commission  classify  themselves  by  lot 
so  that  the  term  of  office  of  one  member  is  one  year,  of  one  member 
is  two  years,  of  two  members  is  three  years,  and  of  one  member  is 
four  years. 
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December  30,  1963 


The  Honorable  George  Christopher 

Mayor  of  San  Francisco 

200  City  Hall 

San  Francisco  2,  California 

Subject:   Proceedings  for  Special  Election  -  Vacancy 
in  Fifth  Congressional  District 

Dear  Mayor  Christopher: 

This  refers  to  your  letter  of  December  24,  1963,  in 
which  you  request  advice  concerning  the  request  for  supplemental 
appropriation  from  the  Registrar  of  Voters  for  $76,668.00  to 
conduct  a  special  election  for  Representative  in  Congress  for 
the  Fifth  Congressional  District.   You  state  you  are  concerned 
at  the  costs  involved  as  it  is  possible  for  the  total  cost  to 
be  twice  the  requested  amount  in  the  event  a  run-off  election 
is  necessary,  or  a  total  of  $153,336.00. 

The  law  governing  the  calling  of  a  special  election 
to  fill  a  vacancy  in  Congress  is  as  follows: 

Section  10,000  of  the  Elections  Code  provides  that 
all  expenses  incurred  in  the  preparation  for  and  the  conduct 
of  elections  provided  for  in  the  Elections  Code  must  be  borne 
by  the  county  treasury. 

Article  1,  section  2,  clause  4  of  the  United  States 
Constitution  directs  the  executive  authority  of  the  state  to 
issue  writs  of  elections  to  fill  vacancies  in  the  House  of 
Representatives  of  Congress  as  follows: 

"When  vacancies  happen  in  the  Representation  from 
any  State,  the  Executive  Authority  thereof  shall  issue 
Writs  of  Election  to  fill  such  vacancies." 

Section  2601  of  the  Elections  Code  provides  the  manner 
in  which  the  Governor  shall  carry  out  the  mandate  imposed  by  the 
provisions  of  the  Federal  Constitution  as  follows- 
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The  Honorable  2  December  30,  1963 

George  Christopher 

•'At  least  30  days  before  the  general  election,  and 
at  least  70  days,  but  not  more  than  180  days,  before  a 
special  statewide  election  or  a  special  election  to  fill 
a  vacancy  in  the  office  of  Representative  in  Congress, 
State  Senator  or  Member  of  Assembly,  the  Governor  shall 
issue  an  election  proclamation,  under  his  hand  and  the 
Great  Seal  of  the  State,  and  transmit  copies  to  the 
boards  of  supervisors  of  the  counties  in  which  the 
elections  are  to  be  held." 

In  1963  the  Legislature  added  Sections  7200  to  7203, 
inclusive,  to  the  Elections  Code  which  require  that  a  nominating 
election  be  held  four  Tuesdays  preceding  the  date  designated  by 
the  Governor  for  a  special  election  to  fill  a  vacancy  in  Congress, 
as  follows: 

"§7200.   Candidates  at  any  special  election  to  fill  a 
vacancy  in  the  office  of  Representative  in  Congress, 
State  Senator,  or  Assemblyman  shall  be  nominated  as 
provided  in  this  chapter. 

"§7201.  A  primary  election  shall  be  held  in  the 
district  in  which  the  vacancy  occurred  on  the  fourth 
Tuesday  preceding  the  day  of  the  special  election  at 
which  the  vacancy  is  to  be  filled.   Candidates  at  the 
primary  election  shall  be  nominated  in  the  manner  set 
forth  in  Chapter  2  (commencing  with  Section  6400)  of 
Division  5  of  this  code,  except  that  nomination  papers 
shall  not  be  circulated  more  than  40  days  before  the 
primary  election,  shall  be  left  with  the  county  clerk 
for  examination  not  less  than  25  days  before  the  pri- 
mary election,  and  shall  be  filed  with  the  Secretary 
of  State  not  less  than  20  days  before  the  primary 
election. 

"§7202.  All  candidates  shall  be  listed  on  one  ballot 
and  if  any  candidate  receives  a  majority  of  all  votes 
cast,  he  shall  be  declared  elected,  and  no  special 
election  shall  be  held. 

"§7203.   If  no  candidate  receives  a  majority  of  votes 
cast,  the  name  of  that  candidate  of  each  qualified 
political  party  who  receives  the  most  votes  cast  for 
all  candidates  of  that  party  shall  be  placed  on  the 
special  election  ballot  as  the  candidate  of  that 
party." 
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The  Honorable  3  December  30,  1963 

George  Christopher 

Therefore  I  advise  you  that  pursuant  to  authority 
vested  in  him  by  the  Federal  Constitution  and  within  the  limits 
prescribed  in  Section  2601  of  the  Elections  Code,  the  Governor 
has  the  sole  authority  to  determine  when  an  election  to  fill  a 
vacancy  in  a  Congressional  District  shall  take  place.   After 
the  Governor  issues  his  proclamation  and  fixes  a  date  for  the 
election  within  the  70-180  day  limitations,  the  provisions  of 
Sections  7200  to  7203,  inclusive,  apply  and  a  special  primary 
must  be  held  on  the  fourth  Tuesday  preceding  the  date  of  the 
special  election  at  which  nominees  are  qualified  to  compete  in 
the  special  election.   If  any  person  seeking  the  nomination 
at  the  special  primary  receives  more  than  a  majority  of  all 
votes  cast,  he  is  deemed  elected  and  the  special  election  called 
by  the  proclamation  of  the  Governor  need  not  be  held.  All  the 
expenses  of  these  elections  are  payable  from  the  funds  of  the 
City  and  County  of  San  Francisco. 

A  statewide  primary  election  will  be  held  on  June  2, 
1964.   The  question  has  been  presented  whether  this  election 
date  can  coincide  with  either  of  the  elections  to  fill  the 
vacancy  which  will  occur  in  the  Fifth  Congressional  District 
in  January  1964.   It  is  possible  for  the  Governor  to  issue  a 
proclamation  so  that  the  seat  can  be  filled  for  the  remaining 
year  of  the  term  by  a  special  election  called  for  a  date  in  the 
latter  part  of  March  or  if  any  candidate  should  receive  a  majority 
of  the  votes  cast  at  a  February  primary,  the  seat  could  be  filled 
at  the  February  election.   It  is  my  opinion,  however,  that  there 
is  no  legal  prohibition  which  would  prevent  the  Governor,  if  he 
should  choose  to  do  so,  from  issuing  a  proclamation  so  that 
either  (1)  the  primary  required  by  Section  7201  would  coincide 
with  the  June  2,  1964  election  date,  or  (2)  to  have  the  special 
election  date  set  June  2,  1964. 

The  earlier  election  dates  to  fill  the  vacancy  Day  well 
be  viewed  by  the  Governor  as  overriding  possible  savings  in 
expenses,  and  as  stated  by  the  Supreme  Court  in  Jenkins  v.  Knight. 
46  Cal.  2d  220  at  page  225  in  a  proceeding  involving  the  calling 
of  a  special  election  to  fill  vacancies  in  the  State  Legislature: 

"...   The  importance  of  the  duty  to  call  special 
elections  to  fill  vacancies  in  the  Legislature  is 
evident  from  the  fact  that  failure  to  comply  with 
the  constitutional  mandate  would  vitally  affect  the 
membership  and  operation  of  a  coordinate  branch  of 
government  as  well  as  the  basic  right  of  the  people 
to  representation." 
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"^GeS^^rSJlstopher  '  °^^^^^^^  30,  1963 

There  may  be  insurmountable  difficulties  in  s-ttine 
up  the  voting  machines  for  an  additional  election  on  Ju^i»  2 
Voter        matter  should  be  reviewed  with  the  Registrar  of 

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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